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MEMORANDILM OPINION AND ORDER

During an administrative heanng before the West Virgima Department of Education,
Michael M., by his parents Stephen M. and Teresa M. (“parents"), alleped that the Board of
Education of the County of Kanawha (“Board”) violated the Individuals with Insabilities
Educabion Act {“IDEA™), 20 ULS.C. § 1400 ¢r seq., by Luling to provide Michael with a free
appropriate poblic cducation for the 1997-1998 and 1998-1999 school years. The heanng officer
agreed with the parents and found that the supplemental home-bascd educational program that
the parents had established for Michae] was necessary for him to attain a free appropriate public
gducation. The heuring officer ordered the Board Lo reimburse the parents for costs related to the
home-based educational program incwred in calendar years 1997 and 1998 and ordered
prospective reimbursement.

The Board brought this civil action against MMichael and his parents pursuant to 20 T1L5.C.

§ 14150120 A). The Board requests the court to find thai 11 1s not requited 10 reimburse the



parents for any costs. Tt further requests the court to find that the Board may implement
Michacl’s education in sccordance with its own previcusty proposed educational program. The
question presented by this actien is whether the Board’s individualized education program
{*IEP™ for Michael, which did not contain a supplemental home-based educational program,

complied with the Board’s obligalion under the IDEA.

L.

Congress enacted the ILEA “to ensure that all children with disabilities have available to
ihem a free appropriate public education that emphasizes spectal education and related services
designed o meet their umigue needs and prepare them for employment and independent living.”
20 11.8.C. § 14000} 1) A); see alvo Gadshy v. Grasmick, 109 F.3d 940, 942 (4™ Cir. 1997). The
IDEA requires all states receiving federal funds for education ta provide to each child with a
disability between the ages of three and twenty-one a free appropriate public education that is
specifically designed to meet that child's needs. 20 US.C. § 1412(a}1)(A). Congress intended
that the IDEA’s goals would be accomplished through the public education system. However,
the IDEA allows for private school placement at public expense if the school district lacks the
capacity or refuses to provide the scrvices necessary for the child to reccive a free appropriate
public education, fi. § 1412{a) L0Nc); see School Comm. of the Town of Burlingtan v.
Department of Edue. of Massachusetts, 471 U.S. 3539, 369 (1983) (holding that parents may seck
reimbursement from the schoot district for untlateral private placement when the school district’s
IEP is inadequate and the privale placement is appropriate).

At the heart of the statutory scheme is the IEP. Schoel districts are required 1o develop an
annual [EF for each disabled child to effectuate the goal of providing them with a free
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appropriate public education. See 20 U.8.C. § 1412(a)(4). An IEP is a customized model of the
child’s curriculum and academic goals. The IEP 1s designed to meet the child’s educational
needs and to provide penodic monitorimg of the child’s progress. fd § 1414(d). School officials
develop an IEP upon collaberation with teachers and experts, and the child's parents are entitled
lo participate in (he annual development of their child's TEP.! K,

Al issuc In this casc is whether the [EP designed by the Board provided Michael with a

frec appropriate public education.

II.

Michael 15 an eight year old Kanawha County, Wesl Vitginia boy who was diagnosed
with autism at the age of three. Sometime near his fourth birthday i March 1996, Dr. Gretchen
Lovett, a child psychoiogist at the Women and Children’s Hospital in Charleston, West Virgima,
confirmed that Michael is autistic. Autism iz a developmental disorder characterized by
significant deficiencies in communication skiils, social interaction, and motor control. When Dr.
Lovett first met Michael, hie communicative ability was severely impaired. He did not make eve

contael and Dr. Lovelt was unable to atlract his attention.  Michael also suffered from a severe

"The IDEA encourages the parents and schoo! disirict to work together to develop an 1EF for
the child. Becanse the school district 13 obligated to provade the child wath a free appropriate public
educanen from ages three to Dwenty-one, parents and school districts will often have a long-standing
relationship. Unfortunately, the proliferation of litigation shifts the attention frem cooperation to
adversariness. Furthermore, because of the specialized educational knowledge that is required to
decide what is best for each child’s education, courts are not well suited to arhitrate dizputes hetween
parents and school districts.  Of course, the court recognizes that, although settlement and
coopcration is the oplimal selution for all partics involved, cach party has a right to litigate disputes
ansing under the IDEA.
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devezlopmental deficit -- his spesch was entirely echolahic, meaning that he was merely capable of
mimicking sounds that he heard, and he did not demonstrate any awareness of hus surroundings.

Since his diagnosis, Michacl's parents have been mvolved in a nearly continuous
litigaticn against the Board. The legal strife began when Michacl's parents established for him,
at their own expense, a pre-school home-based program using the Lovaas methodelogy. Under
the Lovaas methodology, privale instruclors use a discrele bial trainng (“DTT) method wherem
the instuctor breaks down complex itlems and concepts into thetr most bagic components and
builds upon these components to allow the child to approach more difficult concepts. The
Lovaas program 15 admimisterad al home by two Lovaas therapists. The propram 15 supervised
by consultanis at the Redwood Leartiing Center in New Jersay, who comte to Weaat Virginia every
three months to conduct & one-day workshop for the instructors and the family., The parents
asked the Board to incomporate the home-based Lovaas program into Michael’s IEP. The Board
refused, instead advancing the position that their own pre-school program of approximately two
and a half hours per day was appropriate for Michael.

Belleving the Bouard's pre-school program inadedglaie, the parens flled a grievance
apgainst the Board in the West Virginia Department of Education. [n December 1996, an
impartiai hearing officer found that the Board's program was inadequate and that the Loveas
program was appropriate for Michael’s special needs. Accordingly, the hearing officer also
directed that the Board incorporate the Lovaas program into Michael’s IEP. The Board brouht
an action in the Circuit Court of Kanawha County seeking to set aside the hearing ollicer’s
decision. On January 135, 1998, the state court uphald the decision of the hearing officer.

Following the December 1996 decision of the hearing officer, the parents and the Board
met on several occasions for the purpoge of reaching a mutually agreeable IEP for Michael. in
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January 1997, the IEP commiitee offered Michael, among other things, twenty hours of discrete
trial training in the school sctting, The parents believed that the proposed TEP remained
madequate and elected to keep Michael at home and continue his pre-schoal education using the
Lovaas methodology.

At the age of five, Michael was scheduled to begin kindergarten during the 1997-1998
school year. The Board did not complele a new [EP for Michael’s kindergarten year until
January 6, 1998, The new IEP stil] did not incorporate Michael's home-based Lovaas progran.
WNeveartheless, Michael began his kindergarten year in January 1998, He attended only fourteen
half-days of school, however, before his parents withdrew him, Prior to the start of the 1995-
1949 school vear, Michael received approximalely 30 to 38 hours of one-to-one DTT per week al
home using the Lovaas methadalogy.

After almost two years of meetings, admmistrative heanngs, and court proceedings,
Michael fimally began attenchng kindergarten on a continuous basis in September 1995, Michael
attended kindergarten during the 1998-1999 school year pursuant to an IEF that was developed
on September 2, 1998 and another slightly modified IEP developed on November 20, 1998 (*'the
TEPRs™), As roquired by the IDEA, the IEPs set farth several annual goals and objectives for
Michael. The November IEP listed seven spacific annual goals:

{1} Language: Developmental. Increase acquisition of language using an

analytical and systematic approach;

{2) Language: Morpholoyy/Synlax. Incirease use of sentence structure, inflection,

and derivational forms in language appropriately;

(3} Language: Scmantics. Increase development, and appropriate use of

vocabulary;

{4} Socialization: Pre-school/Primary. Increase development of appropriate,

positive relationships with adults and peers;

(5} Task Attention and Completion. Increase focus of attention towards
completion of taslk;



(&) Content Arca: Remediation. [nercase acquisition and knowledge of basic

concepts 1n content area through remediation and reintorcement; and

{7} Accessibility, Devclopment of skills or techmiques necded for student to

acccss educational matenals and perform necessary self-care in the school selting.

See November 20, 1998 IEP. Within cach of the annual goals were several proposed objectives
for Michael to achieve during the school vear. For example, under the goal “Lanpuage:
Maorphology/Syntax,” were the following objectives: Michael “will with §0% accuracy: (1)
Demgnstrate comprehension and nse of vanous verb forms to mclade *-ed™ and “-ing™ as well as
present progressive; und (2) demonstrate the ability o use imegular plural forms.” 7d. The 1EPs
alsc indicated the special education and rclated services that Michael would receive from (he
school. Included within the 1950 minutes per week that Michael attended schoel, he received
three hundred munutes of “skills remediation and maintenance required skills™ and sixty nunules
of speech therapy in a separate setting, o addition, Michael received thirty minutes per month of
cccupational therapy.

The IEPs are at the very heart of the present dispute between the parties because the
suppiemental home-based Lovaas program, which the parents consistently sought to incorporate
into the Board’s program, was still notabiy absent ftom the IEPs. Aithough the parents
maintained their belief that the Board’s program was inadequrate, Michael attended school on a
full time basis during the 1998-1999 school year pursuant to the [EPs, Ad lhe parents’ expense,
however, Michael continued to receive fifteen 1o eighteen hours per week of at home
supplemental Lovaas training in the evenings and on weekends.

There 15 no dispute that Michael has made tremendons progress since he first began the
Lovaas program in March 1996, In particular, he made significant progress during the 1998-

1399 school year when he participated n both the Board’s IED* and the home program. Michael
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now speaks in spontaneous phrases of six to eight words in length, is able to converse with his
larmily and friends, and has demonstrated academic ability in reading and spelling. Michacl 15
now capable of meaningful speech and can focus on the meamng of a question and respond
accordingly, He also can remember information and even retet] stories. His mother agrees that

the 1998-199% school year was a very suceessful year for Michael.

III.

In December 1998, the parents filed another prievance with the West Virginia
Department of Education alleging that the Board’s program for Michael was inadequate. The
parents sole argument at the administrative hearing and in this civil action is that the IEPs did not
contain a supplemental home-based 1l.ovaas program. Accordingly, the parents seek
reimbursement for their expenses on the ground that the Lovaas program is necessary for
Michael to attain a free appropriate public education. An impartial hearing officer with the State
Department of Education conducted a two-day due process hearing, and on June 4, 1999, the
heanng officer agam found that the Board’s IEPs were inadequate and that the home-based
Lovaas program Is ncecssary for Michaci to obtain a frec appropriatc public cducation undcr the
IDEA. The hearmg officer ordered the school distnct to reimburse Michael's parents for the
fallowing costs related to the hame program:

(1) $6.349.15 for costs incurred in calendar vear 1997,

{2}  $17,504.20 for costs incurred im 1998;

{3} Costs due on or after March 23, 1999 upon a showing of the proper

documentation; and
{4} Prospective reimbursement for:



() 15 hours of home therapist services at a rate not to exceed $15 per hour;®
(b) Consultation services from a qualified provider at a rate nol to cxeced $60
per hour, plus expenscs, and $800 lor a workshop day;
(c) §52.50 per year for supplics; and
(d) Long distance phone charges incurrcd with the Lovaas consultant.
After the administrative decision, the Board commenced this civil action pursuant to 20

U.S.C. § 1415020 A), During a slalus conlerynee on November 9, 1999, the court bifurcated
this action into two stages. First, the court determined that the Board bears the burden of proving
that Michael's IEPs were reasonably calculated to provide Michael a free appropriate pubiic
cdueation under the IDEA.® The court also advised the parties that if the Eoard meets its burden
of proving that the 1EPs were adequate, then the inguiry is finished; it does not matter whether
the supplemental home-based Lovaas program was appropnate or helpful because the Board
already met irs obligation under the law. Second, if the Board fails to mest its burden of proof,
the parents then bear the burden of proving thal the supplemental home-based program was
appropriate under the [DEA. At the dircelion of the count, the parties have submitted bricfs
addressing the issue of whether Michael’s IEPs were adequate under the law. The full
admamistralive record was submutted to the sourt for review, and the partics have agreed to rely
on the court™s review of the administrative reeord below. See Hunger v. Letninger, 15 F.3d 664,
669 {7 Cir. 1994) (holding that if neither party indicates its desire to present additional svidence

in an [DEA case, the district court is entitled to assume that the parties intend that the case be

decided on the basis of the administrative Tecornd).

*The Board has the option of discounting up (o five hours of the home-therapist services if
il provides comparable services al the school.

*The court’s explanation for placing the burden of proof on the Board is discussed at pages
14-16, supra.
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V.

Under the IDEA, parents whe file a grievance are entitled to an impartinl due process
hearing conducted by the State or local educational agency. See 20T.5.C. § 1415{f)(1). Any
party aggrieved by the findings and decision of the hearing oflicer is entitled to bring a civil
action in 4 state court or a federal district court. See i § 1415(}2)} A)* Seciion 1415(1){2}B)
provides thar:

In any action breught under this paragraph, the court —

(i) shall receive the records of the administrative proceedings;

fii) shall hear additionzl evidence at the request of a party; and

{131} baging itz decizion on the prependersnce of the evidence, shall grant such

relief as the court determines is appropriate.
fd § 1415(D(2XB).

This court must conduct an independent review of the adrmmistrative recerd; however, the
Fourth Crrcuit requires courts to give deference to the findings of the administrative hearing
officer and has held that “administrative findmygs m an IDEA case “are entitled to be considered
prima facie correct.”” Hartmann v. Laudoun County Bd. of Educ., 118 F.3d 956, 1000-01 (4
Cir.), cert. demied, 522 U8, 1046 (1998) {(quoting Deyle v. Arlington County Sch. Bd., 951 F.24
100, 105 (4% Cir. 1991}). In Doyle, the court held that “in reviewing state administrative

decisions in IDEA cases, courts are required to make an independent decision based on a

preponderance of the evidence, while giving due weight te state administrative proceedings.”

*Courts frequently refer to actions pursuant to 20 U.S.C. § 1415({1)2)(A) as if they were
appeals from an administrative agency to a federal distriet court. It 1s quite clear, however, that it
i3 an indcpendent civil action. Courds are required te conduct an independent review of the
adminisirative record and accept and consider additional evidence at the request of either party. To
the extent that courts give deference to the findings of the admimistrative heaning officer, deference
15 merely a judicial construct that is employed to aid the decisional process.
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Dovie, 953 F.2d at 103, “"Due weight™ is accorded to the hearing officer because, as the
Hartinans caurt notcd:
These principles reflect the IDEA’s recognition that federal courts cannot run
Incal schaals. |.ncal educarors deserve latitude in determining the individualized

education program most appropriate for a disabled child, The IDEA does not
deprive these educators of the right ta apply their prefessional judgment.

Hartmann, 118 F.3d at 1001; see afve Springer v, Fairfax Couary Sk, Bd., 134 F.3d 659, 662
(4™ Cir. 1998) (*|F|ederal courts must avoid the temptation ‘to substitute their own notions of
sound educational policy for those of the school authorities which they review.™ (quoting Board
of Educ. v. Rowley, 458 U.S. 176, 206 {1982])).

In addition, the Fourth Circuit has stared that the party aggrieved by the hearing officer
musi properly bear the burden of proving that the administrative decision was erroneocus. See
Barnett v. Fairfax Counly Sch. 8d., 927 F.2d 146, 152 (4" Cir. 1991). Accordingly, the Board

hears the hurden of proving that the hearing officer’s decision was erroneous.

V.
A fres appropriate public educarion is statutorily defined as:

[S]pecial eduestion and related services that —

{A)}  have been provided at public expense, under public supervision and
direction, and without charge;

(BY meet the standards of the State educational agency;

{C)y include an appropriate public preachool, elementary, or secondary achool
cducation in the State invelved; and

{D}  are provided in conformity with the individuahized education program
required under section 1414{d) of this title.

20 U5.C. § 1401(8). Although defined by statute, that defimition is too nebulous for effective
application by the courts. In determining whether a particular school distriet’s educational

program provides a child with a [res appropriale public education, courls are olien required 1o
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analyze and comprehend voluminens cxpert testimony and decumentation conceming
specialized teaching poals, methods, and standards of education. The IDEA does not st forth
any objeclive critenia o goide courts 1n deterttining whether a child is recsiving a free
appropriale public education. Accordingly, the decisions by various courts interpreling the [IDEA
are often inconsistent and decided on an ad-hoc basis.”

In Bogrd of Education v. Rowley, the Supreme Court provided some guidance to lower
courts. Rowley, 438 LS. 176 (1982). In Row/ley, the parenis of Amy, a gifted eight year old deaf
child, sued a New York school board, alleging her vight to receive a sign-language interpreter h
all of her classes. Even with the use of an amplified hearing aid, Amy was only able to hear a
partian of the oral communicatien in her classroom. Because of Amy's intellectual ability,
however, she was still able to achieve average grades and suceessful completion of her grade
level.

The Suprems Court established a two-part test for determming whether a child iz
recelving a free approprate public education:

First, has the Slate complicd with the procedures set forth in the Act? And

second, is the individualized education program developed through the Act’s

procedures reasonably calculated to enahle the child to receive educational

henefits? 1f these raquirements are mer, the Stare has complied with the

ubligations imposed by Congress and Lthe courls can require no more.

Ad. al 20007, In adopting 4 minimal standard of appropriateness, the Court rejected the lower

court’s decision that a child should be given an opportunity to achieve full potential

8ee LaDonna L. Boeckman, Bestowing the Key to Public Education: The Effects of Judicial
Determinations of the Individuals with Disabilities Edvcation Act on Disabled und Nondisubled
Students, 46 Drake L. Rev. 853, 880 (1998) (*“The IDEA fails to set any standards or guidelines for
judges to utlize when asked to intervens. The result is often a quagmire of inconsistent and
inequitable opimions.™).
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commensurate with the oppottunity provided to other children. According to the Court, a school
district’s cducational program is adequate so long as the program is reasonably calculated to
conler some educational benefit. 1f the child is being educated within the public system, the
child receives sufficicni cducational benefits if the child’s [FP 15 “reasonably calculated to enable
the child to achieve passing marks and advance from grude 1o grade.” Jd. at 188, Thus, although
Amy could only hear less than one half of the classreom discussion, because she was performing
at an average level and was advancing from grade to grade, her [EP was appropriate under the
IDEA.

Although Rowley sels a low standard for school disinicts, a school district cannot
discharge its duty under the IDEA by providing a program that provides only de minimis or
tnvial academic advancement. See Carter v, Florence County Sch. Dist, Fouwr, 950 F.2d 136,
160 (4" Cir. 1991). The IDEA, however, does not require “the fumishing of cvery special
service necessary to maximize each handicapped child’s potential.” Rowley, 458 17.5. at 199,
instead, school distriets are merely required to provide a *vasic floor of opportunity™ 1o cvery
child with a disability. Hartmann, 118 F.3d ail 1001,

Rowley provides some guidance for determining a free appropnatc public cducation by
setting forth a low standard of achievement as all that Congress required in enacting a
comprehensive statute designed to address the problem of inadequate education {or chuldren with
disabilines, However, the phrase “reasonzbly calculated to provide some educational benefit" is
only slightly less nebulous than the statutory definition contained in the IDEA itself. The
Supreme Court acknowledged the potential difficulty in applying the test but suggested that
regular grading and advancement systems would offer satisfactory guidance to the courts.

Although reguiar grading and advancement systems are a useful guidepost for the courts, that
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model becomes less useful in the context of a child with autism or similar disability. ln Rowfey,
Arny had difficultics hearing, but otherwize was a child of ordinary talents and ability, In
Michael’s situation, the concept “educalional benefit™ must embrace more than academic
subjects. To detenmine whether an autistic child is receiving a froc appropriate public education,
thi: court must examine the [EP o delenmine whetoer it s reasonably calealaled to provide
benefit in academic areas and non-traditional areas critical to the child's education.®
Improvement in these areas is not as casily quantified threugh regular grading and advancement

systemns. See Sharon C. Streett, TAe mdividuals with Disabifities Education Aet, 19 U. Ark.

®An expansive view of the term “zducational benefit" is supported by the Code of Federal
Regulations. Section 300.20 of Title 34 of the Code of Federal Regulations offers several pertinent
definitions:

(2) General.

{1} [T]he term special education means specially designed instruction, at no cost to

the parents, lo meet the umque needs of a chald with disabibty, mcluding --

(i) Instrction conducted in the classroom, in the home, in hogpitals and matitutions,

and in other settings; and (i1} Ihstruction (n physical education.

(2} The term includes...

(i) Speech-language pathology services, or any other related service...; (i) Travel

training; and; (iii} Yocaticnal education...

(h) Tndividual terms defined...

(2} Physical educsiion —

(1) Means the development of— (A) Physical and motor fitness; (R} Fundamental

motor skalls and pattemns...

(il) Includes special physical education, adapted phwsical education, movement

education, and motor development. ..

{(4) Travel traiming means prowviding instetion, as apprepriate, to children with

sigoifivanl cognibive disabihities, and any other childeen with disabihities who require

this instruction, to enable them to (i) Develop an awareness of the envirenmentin

which they live; and (ii) leam the skills necessary to move eftectively and zafely

[rom place to place within that environment (¢.g. 1 school, in the home, at work, and

in the community).

34 C.FR. § 300.26.
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Little Rock L.J. 35, 45 {1996) (desenbing the need to interpret “educational benefit as including

the child’s socialization, adaptive behavior, speech and communication, and mobility™).

V1.

Having provided the appropriate standard by which to judge whether the Board's [EPs
were consistent with its obligations under the IDEA, the cenirt, aithongh recognizing the lack of
precision in applying fRowfeyv to Michagl's situalion, applies the two-part (250 10 determing
whether the Board’s TEPs were adequate. 'With respect to the first prong, the parents have made
no claims regarding procedural or technical vielations of the IDEA. Turming then to the second
prong, the sole 1ssue helore the court is whether the 1EPs were reasonably calenlated to enable
Michse!l to receive some educational benefit.

A

The court must first address the issue of which party bears the burden of proof. The
Fourth Circuit has not resolved the issue of which party bears the burden of proving that the IEP
i3, or i3 not, reasenably calculated to provide some cducational benefit. The circuirs that have
addressed this issus are split. The Second, Third, Eighth and Ninth Circuits place the burden
upon the school district. See Walczak v. Flovida Union Free Sch. Dist., 142 F.3d 119, 122 (2d
Cir. 1998y, E & v. Independent Sch. Dis. No, 196, 135 F 34 566, 569 (8" Cir. 1998); Carfisle
Area Sch. v, Seowr P, 62 F.3d 520, 533 (3d Cir. 1995); Chde K. v, Puvallup Sch. Dist. No. 3,35
F.3d 1396, 1398 (9™ Cir. 1994). The Fifth, Sixth, and Tenth Circuits place the burden of proof
on the party secking to change the IEP. See Safley v, St fammeany Parish Sch. Bd., 57 b 3d 458,

467 (5" Cir. 1995); Doe v. Board of Educ. of Tullahoma Citv Seh., 9 F.3d 455, 458 (6“ Cir.
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1993}, Joltnson v. Independent Scit. Dist. No. 4 of Bixby, Tulsa County, Ok, 921 F.2d 1022,
026 (10" Cir. 1590).

This court finds that the burden of procf rests on the school distnct. See Brian 5. v
Vance, 86 F. Supp. 2d 538, 339 (D. Md. 2000} (holding that 1he school district bears the burden
of proof when the parents initially reject the IEPY;, Fafl v. Matiituck-Cuichogue Sch. Dist 945 F.
Supp. 501, S10(E.D.NY. 1996); Lascari v. Board of Educ., 560 A.2d 1130, 1188 (IN.J. 1989).
The New Jersey Supreme Court’s reasoning in Lascari is persuasive. First, the basic obligation
io provide a disabled child with 5 free appropriate public education rests with the school distnet.
It is an affirmative duty imposed by statute. See Lavcart, 360 A2d at 1188, Although the
parents are entitled to participate in meetings for the purpose of developing an IEP, the ultimate
decision concerning the TRP rests with the school district. €f Fanece, 86 F. Supp. 2d at 544
{*Since the [EP 1s supposed to be a joml enterprise, it 1s debatable whether an IEP can even be
said to exist 1f 2 parent has never agreed to it.™). Second, this “result is also consistent with the
proposition that the burden of persuasion and of production should be placed on the party better
ablc to mect those burdens.” Lascard, 560 A2d at 1188, The school district has preater
sophistication in handling such matters because it relics on cxpert opinion and documentation in
developing its ICP and has betier recourse lo ihe records pertaining to the child.”

As the court in Paace notes, placing the burden of proof on the school districl “m no way

reflects a lack of deference to the expertise of the school authorities.” Funce, 86 F. Supp. 2d ar

"T'his logic also leads to the court’s conclusion that the burden of proving the reasonableness
of'a private placement {alls on the parents if the school district is unable 10 mect its own obligation
and the parents seek reimbursement for private placement, In that sitnation, the parents essentially
step inte the shoes of the school district, constructing a plan to provide the child with educational
benelil and having access Lo the appropriate dncumentation,
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544, Courts can acknowledge the expertise of achool officiats when determining the weight to be
accorded their testimony and reasoning in suppoert of the IEP. That, however, does noet mean that
the school district:

should not have 1 demonstrake (0 an impartial Fscl-Onder, at least i the frst

instance, that the proposed goals and objectives of the LEP address the student’s

needs, or that the IEP delivers services to those needs in a way that will provide

progress towards those goals and objectives, or that the proposed cnlena ta

evaluatz the child's progress are in place and can actually messure the extent to
which objectives are oblained.

14
B.

Upon careful review and consideration of the admimistrative record and the parties’ briefs,
the court finds that the Board has not met its burden of proving that Michael’s 1EPs were
adequare under the IDEA. The court will address the appropriateness of the Lovaas program
adopted by the parents, and whether the parenis may be reimbursed for their expenditures
pursuait to that program, in a subsequent order of the court after further proceedings. At this
time, the court moerely concludes that the Board has not met its burden of proving that Michael’s
[EPs were reasonably calculated to provide him a free appropriate public education.

The appropnate mguiry 1s whether the Board's [EPs, at the time of creation, were
reasonably calculated to provide some educational benefit to Michael. Courts should not judge
an [EP in hindsight; instead, eourts should look to the ITRP's goals and methodology at the time

of its creation and ask whether it was reasonably calculated to provide educational benefit.
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See Adamy v. State of Oregon, 195 F.3d 1141, 1149 (9"’ Cir. 1999). Ukimate success is not the
touchstonc of the inquiry; reasonable caleulation is all that is required under the law

The Board unnecessarily complicates the inquiry by focusing on Michael’s success and
the fact that during the 1998-19%9 school year he participated in both the home program and the
Board’s program. The Board laments the difficulty of “proving a negarive;” that it cannot
nossibly separate out the benefits of the two programs. As the heanng officer stated, “[t]o
separale the benefits of one from the other now is like being asked to separate grains of salt and
pepper.” Adding to the ditfienlty inherent in the Board’s misdirection is that Michael received
five hours per week of DT T instruction in the school setting from his personally assigned autism
mentor. His autism mentor utilized the curmniculum matenals provided by the home-hased Lovaas
conzultants that the parents hired and paid for at their own expense.

Both parties, however, miss the point by focusing on Michael's success daring the 1998-
1999 school year. Although propress may be an indicater of whether an IEP was reasonably
caleulated to provide a free appropnate public edugation, 11 18 ultimately irrelevant whether the
child did in fact makc progress pursuant to the IEP.” If the child did not makc substantial
progress, or even if the child regressed duning the school year, the school distniel still meets s

statutuny wadale su Jong as the school district can prove that the IEP, when it was created, was

*Although a school district can meet its statutory obligation even though its IEP proves
ultimately unsuccessful, the fact that the program iz unmeeessful is strong evidence that the [EP
should be modified during the development of the child’s next [EP. Otherwise, the new IEP would
nol be reasonably calculated to provide educational benefit in the face of evidence that the program
has already failed.

*This is particularly so when the child participates in two programs and neither party can
provide a direct nexus belween the benefits and its own program.
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reascnably calculated to provide some educational benefit. Focusing the inguiry at the time of
creation eliminates any problem of requiring the Board “to prove a negative.”

For a school distnct to sustain its burden ot proving that its IEP was reasonably
valeulated at the time of creation to provide some educational benefit, the school district cannat
simply provide conclusory statements that the [EP waus adequate. The school district musl show
the foilowing concrete information. First, the school district must show that it set forth the
proper elements of the TEP. The TEP must include a statement containing: (1) the child’s present
levels of educational performance, including how the child’s disability affects the child’s
involvement and progress in the general cwriculum; {2) measurable annual goals, benchmarks or
short-term objectives; (3) the special education and related services that will be necessary to meet
{he annual goals, including the projected date for the beginmng of the services, and the
frequency, location, and duratien of those services; {4) the extent of the child’s participation with
non-disabled children; (5} uny modificstions in the administration of state assessments of student
achigvement; and (6) critena for evaluating whether the annual goals and short-term objectives
are being met. See 20 U0.5.C. § 1414(d){ L HA)

Sccond, the school district must show that the annual goals, benchmarks, and shorl-term
ubjeclives sed funh 1 the TEP were easenable. The geals must be realistic and attainable, yot
wmare than trivial and de minimis. The school district can show that the goals were reasonable
through the use of expernts, who may include administrators, consultants, teachers, mentors, and
psychalagists. Thase expens should offer opinions, supportad by materials and expericace, as to
what arz reasonable geals for a child of similar age and disability. For example, there may be

literature that offers examples of concrete tasks and skills that are appropriate for an eight year
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old elnld with autism. In the alternative, experts may state an opinion that a certain task is a
reazonable and attainable goal for a child with a certain disability.

In developing 1easonable anual goals, the Board must, as required by statute, look to the
standards of the state educational agency. See fd. § 1401(8). The school district must consider
the state educativnal standards for a child of similar age and grade, 11 the goals [or the disabled
child are not similar to the objective state eritcria for a child of similar age and grade, the school
district must state the reasons for the discrepancy. Disabilities and individual characteristics will
ofien necessitate modified annual poals for these children. The school district, however, must
specify the reasons why the child’s disability makes it impossible to meet the objective state
cntena.

Third, the school district must show that the methodology that 1t employed was tailored
to meet the annual goals, benchmarks, and short-term objectives set forth in the [EP. Stated
differently, the special education and related services must be tailored to reasonably accomphsh
the goals in the [EP. Once again, the school district can prove this through expernt testimony.
Experts may opinc that the methodology 1s gencrally accepted in the educational community for
suilarly situated children and recognized by other educational experts as a reasonable approach
to praviding similarly situated children with educational benefits.

Applying these guidelines to the prool oflered by the Bourd in (his case, it is clear that the
Board has not sustained its burden of proof. [t is possible that the Board's [EPs were in fact
reasonably calculated to provide some educational benefit under the minimal siandard set forth in
fowley, but analysis of the record reflects a failure of proof. The Board sufficiertly sct forth the
statutorily required elements of an IEP. The [EPs adequately provided several annual goals and
objectives tor Michazl during the school year, and the parents do not contest the reasonableness
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of those goals. Instead, the entire dispute rests on the 1ssuce of whether the methedology in the

l1EYs was reasonably tallored to accomphsh the goals set forth 1 the 1EPs. Un this pont, the
Board offers conclusory opinion at best. At worst, the Board offers cxper testimoeny that
concedes that Michael’s IEPs were inadequate in the absence of the home program.

Betsy Fleshman, Michael’s [tinerant Autism Teacher, testified on behall of the Board
during the administrative hearing that the TEPs were adequate even if Michael’s home-based
program was eliminated. Tr. Vol II, p. 68. When directly asked whether the Board's IEPs were
adequate, Fleshman rezponded, *[flrom what [ have seen in the improvement in Michael this
vear, Jand] what the county system and their program [provide], yves.” . The problem with her
amnion is two-fold. First, Fleshman focuses on Michael's improvement, As stated ahove,
success is 0ol the touchstone. Second, Fleshman provided absolutely no suppart for her blanket
statement. She did not provide any supporting materials or testimony that leads to a conclusion
1hat the methodology m the IEPs was reagonably tailored to agcomplish the goals in the IEPs. As
an example of the deficiency, there was no testimony regarding whether the methodology is
gencrally accepted by the educational community or recognized by other educahional cxperts as
reasonable.

In addition, Fleshman earlier contradicted hersell and acknowledged that the home
program was necessary for Michael (o receive a free appropriate public education.

Q. Do you feel that the Lovaas at-home proeram for [Michael] is nacessary

for him to receive a free, appropriate public education in Kanawha County
schools?

AL Well, yves, There are so many aspects, you know, for an appropriate

aducation. I think that’s onhly part of what a child nccds.

TR, Vol. L1, p. b3.
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The Board next elicited testimony from Kelly Tavlor, Michael's kindergarten ¢lassroom
weacher. Taylor provided testimony regarding Michael's accomplishments and the success and
progress thal he achieved during the year. The testimony, however, lacked any direct reference
to the IEPs or w particular examples of connections between the goals and objectives in the IEP
and methodology contained therem.

The Board also called Kelly George, Michael’s aurism mentor, George merely pravided
testimony as to how she monitored Michael®s progress during the school year through the use of
checklists and a notebook. She offered no testimony concerning the creation and initial
mmplementation of the TEP and the reazons, 1l any, for adopling the methodology for the purpose
ot accomplishing the goals that Michael has attained, Instzad, she merely monitored Michael’s
progress, but had no way of determining the source of that progress.

In stark contrast, the parents’ expert witnesses provided clear examples of the type of
instruction that Michael requires in light of hig academie, behavioral, and social deficicncics.
The parents’ experts, who have a longstanding relationship with and a historical understandmg of
Michael’s needs, testified that Michael continues to require mtense one-to-one instruction in
order to sustamn his progress. The testimeny ts supported by specific reasons as to why one-to-

ong instruction 1s required in Michael’s case.

Wil
For the foregomg reasons, the court finds that the Board has not met its burden of proving
that the IEPs were reasonably calculated to provide Michael a free appropriate public education.
Accordingly, the court finds that the Board has violated its obligations under the TDEA. The
parcnts arc entitled to the reimbursement ordered by the hearing officer if they can prove that the
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home-based supplemental Lovaas program was reasonably calculated to provide Michael with a
free appropriate public education. The parties shall provide the court a propased briefing

schedule on this remaimng 1ssuc.

The court PIRECTS the Clerk 1o forward a copy ot this Order to counsel of record and

all unrepresented parties. d

JOSEPH R GOODWIN
NITED STATES DISTRICT JUDGE
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