Filing a No Child Left Behind Complaint about Highly Qualified Special Education Teachers

by Sue Heath

In January 2004, the New Hampshire Bureau of Special Education issued a policy memo to all school Superintendents and Special Education Directors. This memo described a policy to allow special education teachers who were certified in Mental Retardation, not in core academic subjects, to teach children with disabilities. [link]

This policy violated the highly qualified teacher requirements of NCLB (20 U.S.C. § 7801 (23) (Wrightslaw: No Child Left Behind, page 76) and the Personnel Standards of the Individuals with Disabilities Education Act. (20 U.S.C. § 1412(a) (15)) (Wrightslaw: Special Education Law, page 47).

When the New Hampshire Department of Education did not correct or withdraw this memo, I wrote a letter to the Secretary’s Regional NCLB Representatives [link ] describing these violations and asking them to require New Hampshire to follow the highly qualified teacher requirements in NCLB. 

I also asked the Office of Civil Rights to address the policy because it discriminated against children with disabilities. Finally, I asked the Office of Inspector General to address the violation of the Individuals with Disabilities Education Act.

Timelines
July 9, 2004: I sent my complaint letter [link] to the Secretary’s Regional Representatives, Office of Civil Rights, Office of Inspector General

August 11, 2004: I received a telephone call confirming receipt of my letter.

August 23, 2004: The New Hampshire Department of Education issued a new memo to all Superintendents and Special Education Directors that replaced the original memo regarding certification requirements of special education teachers. [link]

November 2004: I received a telephone call from the Office of Civil Rights that described what happened in response to my letter.

November 10, 2004: I received a letter from the Office of Civil Rights outlining their response to my complaint, and a copy of the OCR letter to the state of New Hampshire. LINK

Unexpected Events

I had no idea how the offices I contacted would investigate my complaint. I expected that the process of revising the memo from the New Hampshire department of education would take longer. I was surprised at how quickly the investigators contacted the New Hampshire Department of Education. 

I was pleased that the new policy was in place before the beginning of the 2004-2005 school year.

Note: Impact of IDEA 2004 

The section of No Child Left Behind that the Office of Civil Rights enforced as a result of my complaint changed when IDEA 2004 was signed into law. On that date, the new definition of a “highly qualified special education teacher” became– 

(10) HIGHLY QUALIFIED.-- 

(A) IN GENERAL.--For any special education teacher, the term `highly qualified' has the meaning given the term in section 9101 of the Elementary and Secondary Education Act of 1965, except that such term also-- 

(i) includes the requirements described in subparagraph (B); and 

(ii) includes the option for teachers to meet the requirements of section 9101 of such Act by meeting the requirements of subparagraph (C) or (D). 

(B) REQUIREMENTS FOR SPECIAL EDUCATION TEACHERS.--When used with respect to any public elementary school or secondary school special education teacher teaching in a State, such term means that-- 

(i) the teacher has obtained full State certification as a special education teacher (including certification obtained through alternative routes to certification), or passed the State special education teacher licensing examination, and holds a license to teach in the State as a special education teacher, except that when used with respect to any teacher teaching in a public charter school, the term means that the teacher meets the requirements set forth in the State's public charter school law; 

(ii) the teacher has not had special education certification or licensure requirements waived on an emergency, temporary, or provisional basis; and 

(iii) the teacher holds at least a bachelor's degree. 

(C) SPECIAL EDUCATION TEACHERS TEACHING TO ALTERNATE ACHIEVEMENT STANDARDS.--When used with respect to a special education teacher who teaches core academic subjects exclusively to children who are assessed against alternate achievement standards established under the regulations promulgated under section 1111(b)(1) of the Elementary and Secondary Education Act of 1965, such term means the teacher, whether new or not new to the profession, may either-- 

(i) meet the applicable requirements of section 9101 of such Act for any elementary, middle, or secondary school teacher who is new or not new to the profession; or 

(ii) meet the requirements of subparagraph (B) or (C) of section 9101(23) of such Act as applied to an elementary school teacher, or, in the case of instruction above the elementary level, has subject matter knowledge appropriate to the level of instruction being provided, as determined by the State, needed to effectively teach to those standards. 

(D) SPECIAL EDUCATION TEACHERS TEACHING MULTIPLE SUBJECTS.--When used with respect to a special education teacher who teaches 2 or more core academic subjects exclusively to children with disabilities, such term means that the teacher may either-- 

(i) meet the applicable requirements of section 9101 of the Elementary and Secondary Education Act of 1965 for any elementary, middle, or secondary school teacher who is new or not new to the profession; 

(ii) in the case of a teacher who is not new to the profession, demonstrate competence in all the core academic subjects in which the teacher teaches in the same manner as is required for an elementary, middle, or secondary school teacher who is not new to the profession under section 9101(23)(C)(ii) of such Act, which may include a single, high objective uniform State standard of evaluation covering multiple subjects; or 

(iii) in the case of a new special education teacher who teaches multiple subjects and who is highly qualified in mathematics, language arts, or science, demonstrate competence in the other core academic subjects in which the teacher teaches in the same manner as is required for an elementary, middle, or secondary school teacher under section 9101(23)(C)(ii) of such Act, which may include a single, high objective uniform State standard of evaluation covering multiple subjects, not later than 2 years after the date of employment. 

(E) RULE OF CONSTRUCTION.--Notwithstanding any other individual right of action that a parent or student may maintain under this part, nothing in this section or part shall be construed to create a right of action on behalf of an individual student or class of students for the failure of a particular State educational agency or local educational agency employee to be highly qualified. 

(F) DEFINITION FOR PURPOSES OF THE ESEA.--A teacher who is highly qualified under this paragraph shall be considered highly qualified for purposes of the Elementary and Secondary Education Act of 1965. 

[Section 602 (10), which will become (U.S.C. §1410 (10))].


