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MEMORANDUM OF DECISION

James A. HAll, IV, through his guardian ad litem James A. Hall, III, brought this action to determine whether defendants Vance County Board of Education, the North Carolina Board of Education and A. Craig Phillips, Superintendent of the North Carolina Department of Public Instruction, have denied him his right to a free appropriate public education (FAPE) pursuant to 20 U.S.C. 1400 through 1420 (EHA); 29 U.S.C. 794 and 42 U.S.C. 1983.1 Also plaintiffs in this action are James' parents who seek reimbursement for the cost of providing James the education to which he was otherwise entitled. After hearing the testimony in this action and reviewing the exhibits and other submissions of the parties,2 the court now enters this memorandum of decision pursuant to Rule 52, F.R. Civ.P.

I

Plaintiff James A. Hall, IV is suffering from a severe learning disability known as dyslexia, a neurological disorder which manifests itself as a reading disability where the reader can neither decipher nor comprehend the symbols on a written page. There is presently no cure for dyslexia, rather, the leader must learn to cope with the disability and to develop alternate methods of unscrambling the symbols.

In the spring of 1974 the Halls moved to Henderson, North Carolina, which is located in Vance County, and James enrolled in kindergarten in the Vance County public schools in the fall of that year. Because James was forced to repeat the second grade, his progression through the grades can be traced as follows:

School Year 
Grade Level

1974-75 

Kindergarten

1975-76 

First Grade

1976-77 

Second Grade

1977-78 

Second Grade

1978-79 

Third Grade

1979-80 

Fourth Grade

1980-81 

Fifth Grade

1981-82 

Sixth Grade

1982-83 

Seventh Grade

The Halls were aware of James' educational difficulties, thus at Mrs. Hall's request, James was administered a psycho-educational evaluation in May of 1977. The evaluation was performed by Dr. A. B. Laspina on behalf of defendant Vance County Board of Education. The test results revealed that although James was "functioning in the superior range of intellectual" capability with a full scale IQ of 123, his reading ability was at the mid-first grade level, which was almost a year and a half behind his then present grade placement. Among other things, Dr. Laspina recommended further evaluation at the school, reading remediation and part-time learning disability classes. The school failed to endorse these recommendations but instead requested that the Halls employ, at their own expense, a tutor to privately help James. The tutoring proved unsuccessful though it continued intermittently for some time thereafter.

Apparently as a result of Dr. Laspina's evaluation, James repeated the second grade. Although he continued to have trouble with reading,3 he was promoted to the third grade for the 1978-79 school year. Mrs. Jones, his third grade teacher, readily observed James' learning difficulties. She not only consulted James' former second-grade teacher, but also met with James' mother where it was agreed that further psychological testing should be performed.4

These tests confirmed that James was a fast learner with average expressive ability. They also revealed that his reading recognition and spelling were sat a mid-second grade level and his reading comprehension was at a low second grade level. Thus, James had completed the first half of the third grade, yet his reading and spelling skills were roughly one year behind, notwithstanding that James already repeated the second grade.

As a result of these new test scores, a multi-disciplinary team met on or about December 15, 1978 and recommended that "James . . . be considered for the L[earning] d[isability] Resource Program for small group instruction to help in remediating weak areas and general improvement of reading and spelling skills."

An individualized educational program (IEP) was subsequently developed to cover the remainder of the 1978-79 school year --James' third grade -- and all of the 1979-80 school year --James' fourth grade year. Under this IEP, James would spend ninety-five per cent of his time in the regular classroom with small group instruction limited to two days per week for thirty minutes per day.

James was passed from the third to the fourth grade for the 1979-80 school year. Although ill-equipped to handle the fourth grade material,5 James was promoted because of a policy against repeating two years in succession.

James' reading problems continued throughout the 1979-80 school year. He was not only developing a "school phobia" characterized by frequent absences, but also was not mastering basic competency skills such as identifying which restroom was for "gentlemen" of "ladies" or the ability to go to the store to make small purchases at his mother's request.

In May, 1980, the end of James' fourth grade year, James was again administered a battery of tests. The scores of this test compare with the December, 1978 test as follows:6

12/1/78 


5/12/80

Math 


4.0 


5.7

Reading Recognition 
2.6 


2.6

Reading Comprehension 
2.2 


2.7

Spelling 


2.5 


3.2

General Information 
5.3 


7.0

Total Test 

3.4 


3.9

Thus in three semesters of work under the IEP James had little or no grade improvement in his primary area of deficiency and had yet to improve over one-half a year total. However, during this time, he was promoted from the third grade to the fourth grade and then from the fourth grade to the fifth grade.7

With the new results at hand, a new IEP was developed which employed similar procedures followed the past three semesters. James was to spend ninety-five per cent of his time in the regular classroom with special education four days per week for thirty minutes per day.

At this stage James had been subjected to at least three sets of tests over several years all of which indicated that he had a high overall intelligence with good mathematical skills, yet was unable to read. This "classic" case of dyslexia had yet to be detected by the Vance County Board of Education. Throughout the last two years Mrs. Hall met with James' teachers and gave her permission for them to classify James as a child with a learning disability and to educate him accordingly. However, at no time was Mrs. Hall advise of the extensive rights afforded her as a mother of a child with a learning disability.

With James still unable to read past the second grade level though promoted to the fifth grade with virtually the identical IEP which had been employed over the past three semesters, the parents, approaching desperation, decided to enroll James in a private school for the 1980-81 school year. The public school was informed of the transfer and forwarded James' records to the private school, Vance Academy.

Unable to handle the academic in two months. The withdrew from Vance Academy in two months. The Academy was not equipped to handle anyone with a learning disability but recommended available sources of help. Acting upon these recommendations the parents obtained several private evaluations of James. The first evaluation was conducted September 11, 1980, by Sharon Fox White, who diagnosed James as dyslexic.

On October 20, 1980, Dr. John A. Gorman, a licensed practicing clinical psychologist, evaluated James. Dr. Gorman found James' reading comprehension untestable. He also found that at the time of this evaluation, James had developed significant emotional difficulties because of his failures. James was anxious, worried, and was restricting his activities. He even began to develop a school phobia. Based upon his evaluations, Dr. Gorman recommended a private placement for James where he could obtain a slow, methodical, well-structured approach to learning.8

On Dr. Gorman's recommendation, the Halls contacted the Oakland School in Boyd Tavern, Virginia, concerning enrolling James in thier program. The school was unable to accommodate James due to space limitations until the summer session of 1981. Between the time James withdrew from Vance Academy until enrolling at Oakland, his sole education was private, at-home tutoring.

When inquiring about enrollment possibilities at Oakland, the school informed the Halls of the possibility of public funding for James' education. Oakland also recommended contacting an attorney to gather the specific information. The Halls followed this advice and pursued public funding, though loans were ultimately obtained to pay the tuition.

While James was enrolled at Oakland, the Halls were continually in contact with education personal at the state local levels concerning public funding for James' education. The Halls were informed that they would need the consent of defendant Vance County Board of Education to the private placement. The Board maintained, however, and continues to do so, that James' needs were and could be adequately met at the local level.

It was not until October, 1981, that defendant Vance County Board of Education to the private placement. The Board maintained, however, and continues to do so, that James' needs were and could be adequately met at the local level.

It was not until October, 1981, that defendant Vance County Board of Education finally informed the Halls of their extensive procedural guarantees. Throughout this period the Board was insisting that before any procedures could be initiated on plaintiff's behalf, James would have to be reenrolled in the school system. Unwilling to withdraw James from Oakland, Mrs. Hall persisted in her efforts to receive public funding without re-enrolling James in the Vance County Schools until a new series of tests could be administered to James, am IEP developed and administrative review performed should the Halls contest the program.

These tests were conducted in December, 1981 and revealed that in the short time James had been enrolled at Oakland his reading comprehension and recognition and his spelling all increased one grade level or more.9

Despite this improvement, other test results revealed that James was academically behind his expected performance level by forty-six months in reading, forty-eight months in spelling, and forty-seven months in math. Based upon the 1981 tests, a new IEP was proposed to begin January, 1982 which offered about six hour per day of specialized instruction in a class of six to eleven students with ten per cent of James' time spent in regular classes.

The Halls opposed the proposed IEP, believing instead that James should continue his education at Oakland. Full administrative review ensued and a decision was rendered September 8, 1982 which found the proposed IEP inadequate unless reformed. This IEP has never been reformed and is the one presently under evaluation in this court.

II

The HAlls brought this action seeking not only reimbursement for the cost of providing James a FAPE to which he is otherwise entitled, but also seeking an order that the proposed IEP is inappropriate and James is therefore entitled to a private placement preferably at the Oakland School. Before addressing the specific issue of reimbursement, the threshold issue of whether defendant Vance County Board of Education provided James, or could have provided James, a FAPE before January, 1982, the date of the state hearing; must be resolved.

A

A free appropriate public education (FAPE) is defined as those special education and related services which (A) have been provided sat public expense, under public supervision and direction, and without charge, (B) meet the standards of the State educational agency, (C) include an appropriate preschool, elementary, or secondary school education in the State involved, and (D) are provided in conformity with the individualized education program required under Section 1414(a)(5) of this title. 20 U.S.C. 1401(18).

10 Under definition, a local educational agency (LEA), such as defendant Vance County Board of Education, is not required to provide the optimal education or even that education which will maximize the student's potential. Board of Education v. Rowley, 458 U.S. 176 (1982). Rather, all that is required is that the state provide personalized instruction plus any necessary support services which will enable a child to benefit educationally. Id. at 203. A FAPE is provided when the LEA establishes an individualized education program pursuant to 20 U.S.C. 1401(19) which is reasonably calculated to provide educational benefits. Id. at 206-207.

Although Congress provided for judicial review of state administrative decisions regarding the appropriateness of the education, 20 U.S.C. 1415(e)(2), due consideration must be given to those proceedings. 458 U.S. at 206. Thus, when reviewing state administrative proceedings to determine if a FAPE has been or will be provided, a court's inquiry is limited to first determining if there has been compliance with the requirements of the Education of the Handicapped Act, 20 U.S.C. 1400, et seq. (EHA), and then determining whether the IEP developed in accordance with those procedures is reasonably calculated to permit the child to benefit educationally. 458 U.S. at 206-07.

(i) The Rowley court recognized that "Congress placed every bit as much emphasis upon compliance with procedures giving parents and guardians a large measure of participation at every stage of the administrative process . . . as it did supon the measurement of the resulting IEP against a substantive standard." 458 U.S. at 205-06. Full participation of the parent at every stage is therefore the touchstone of a FAPE. Id. Thus where the parents are informed of all the procedural rights granted in 20 U.S.C. 1415 their meeting with the local educational agency becomes meaningful, amounting to that full participation which assures that "much if not all of what Congress wished in the way of substantive content in an IEP" would result. 458 U.S. at 206.

The procedural rights granted parents are contained in 20 U.S.C, 1415(a) through(d). These include, inter alia, the right to examine all relevant records regarding the education of the child, 20 U.S.C. 1415(b)(1)(A), and an independent evaluation of the child. Id. Should a complaint or disagreement arise, the parents are also entitled to an impartial due process hearing, id,1415(b)(2), and administrative review. Id 1415(c). Judicial review is also available. Id. 1415(e)(2). In keeping with the Rowley principle that procedural compliance is the primary guarantor of a FAPE, advance written notice of all the procedures available under Section 1415 is required. 20 U.S.C. 1415(b)(1)(C) and (D).

In this instance, the Vance County Board of Education (LEA) completely failed to follow the procedural framework prior to October 1, 1981. Although statutory notice was required prior to that date, the Halls were never informed of the right to review records and obtain an independent evaluation. Without such, the ability to meet with the LEA and have "full participation . . . throughout the development of the IEP," 458 U.S. at 206, evaporates.

Not only have these fundamental procedures been wholly ignored, but the state has yet to develop an IEP which meets the requirements of 20 U.S.C. 1401(19). See 458 U.S. at 206n n.27. There were two IEPs developed for James by the LEA prior to January, 1982, and each lacks "a statement of the SPECIFIC EDUCATIONAL SERVICES to be provided . . ." 20 U.S.C. 1401(19) (emphasis added). The closest these programs come is the heading "Special Education & Related Services (Person Responsible)" under which appears the initials "RRT" or Resource Room Teacher." This is a far cry from the specificity required by the statute and necessary under Rowley to ensure a substantive appropriate education.

(ii) Before January, 1982, the LEA also failed to provide James with an education reasonably calculated to enable him to receive educational benefits. "When the handicapped child is being educated in the regular classrooms of a public school system, the achievement of passing marks and advancement from grade to grade will be one important factor in determining educational benefit." 458 U.S. at 207 n.28. When this occurs, it can be expected that the child will be receiving the "basic floor of opportunity" required by the Act. See 458 U.S. at 187-204.

In this instance, except for repeating the second grade,James was passed from grade to grade, barely receiving passing marks. Although this generally would be an important factor, the policy of the school of not having students repeat in succession casts considerable doubt on its effectiveness as a controlling factor. Moreover, the frequent tests administered James all revealed that he was no receiving an education which would enable him to be promoted to the next grade level.11

B

(i) Having found that the Vance County Board of Education failed to provide James with the FAPE to which he was entitled, the issue of reimbursement must now be addressed.The weight of authority is that there is no general private right of action for damages under EHA. Powell v. Defore, 699 F.2d 1078 (11th Cir. 1093); Doe v. Anrig, 692 F.2d 800 (1st Cir. 1982); Miener v. Missouri, 673 F.@d 969 (8th Cir. 1982), cert. denied, -- U.S. --103 S. Ct. 215, 230 (1983); Anderson v. Thompson, 658 F.2d 1205 (7th Cir. 1981).

The question of damages arises because under 20 U.S.C. 1415(e)(2) a court "shall grant such relief as [it] determines is appropriate." In Anderson, the court engaged in a thorough review of the Act and its legislative history and concluded that the terms "appropriate relief" were generally intended to mean injunctive relief. 658 F.2d at 1211. Two exceptions were recognized to this general principle however. The first is where it is necessary to remove the child from the school because the child's physical health would be endangered. See Tatro v. Texas, 516 F. Supp. 968(N.D. Tex. 1981), aff'd, 703 F.2d 823 (1983); see also William S. v. Gill, 536 F. Supp. 505 (N.D. Ill. 1982). The second exception is where the school "has acted in bad faith by failing to comply with the procedural provisions of [the Act] in an egregious fashion." 658 F.2d at 1214. See Monahan v. Nebraska, 491 F. Supp. 1074, 1094 (D.Neb. 1980), aff'd in part and vacated in part, 645 F.2d 592, 598 and n.9 (8th Cir. 1981), cert, denied, -- U.S. --, 103 S. Ct. 1252 (1983).

Although the court in Anderson recognized that 20 U.S.C. 1415(e)(3) required continued placement in the current educational environment, it did not read that section as an absolute bar to reimbursement. Instead, the court perceived Section 1415(e)(3) as a Congressional preference for maintaining the status quo, 658 F.2d at 1209, and absent the two exceptional circumstances noted above, Section 1415(e)(3) would control.Id. at 1213.12 Where these circumstances exist, the only damage remedy applicable is reimbursement for the cost of providing the services a school system was otherwise required to provide. 658 F.2d at 1213 n.12. By limiting the damages recoverable in this fashion, the court not only avoided creating a new cause of action for "educational malpractice," Ruth Anne M. v. Alvin Independent School District, 532 F. Supp. 460,465 (M.D. Tex. 1982), but also limited the liability of the school district to a quantifiable and definite amount.

The Fourth Circuit has yet to squarely address the issue of whether damages are ever appropriate under the Act. One reason for this is its decision in Stemple v. Board of Education, 623 F.2d 893 (4th Cir. 1980), cert. denied, 450 U.S.911 (1981). In Stemple the court held that Section 1415(e)(3) "creates a duty on the part of parents who avail themselves of the hearing and review provision . . . to keep their child in his current education assignment. . . . " 623 F.2d at 897. This duty arises as soon as identification, evaluation and placement occurs and continues until the parents decide not to contest the decision or a contested decision is finally resolved. Id. at 898. These principles recently have been reaffirmed by the Fourth Circuit in Rowe v. Henry County School Board, -- F.2d --, No. 82-1746 (4th Cir. 1983).

Unlike the court in Anderson, the Fourth Circuit has yet to decide whether exceptions to this principle exist. See Hessler v. State Board of Education, 700 F.2d 134, 139 n.9 (4th Cir. 1983). However, a "coalescing majority of courts," Ruth Anne M. v. Alvin Independent School District, 532 F. Supp. at 465, are recognizing that in certain limited circumstances, a unilateral placement should not bar reimbursement for the cost of providing the education which the school is obligated to provide. Id.

Because a unilateral placement is involved, the question of whether there are exceptions to Stemple is presented. However, were the Fourth Circuit to confront this issue, this court is confident that it would join the emerging majority of courts and provide a limited reimbursement remedy in exceptional circumstances. With the enactment of the EHA, Congress chose a elaborate procedural framework to ensure that an appropriate education would be provided. Board of Education v. Rowley, supra; Anderson v. Thompson, 658 F.2d at 1214; Stemple v. Board of Education, 623 F.2d at 896-97. It was Congress' conviction that compliance with the procedural protections would go a long way toward ensuring an education for the disabled. Board of Education v. Rowley, supra. Where the parents and the school could not agree on the specific IEP, administrative action was contemplated, and the status quo maintained. Stemple v, Board of Education, 623 F.2d at 898. Thus, the vast majority of cases, where all parties have been fully informed of their rights and have fully participated in the process, the statutory duty of Stemple carries out the Congressional statutory plan. Id.

Fundamental to this duty, however, is knowledge of the statutory framework. The importance of these procedures cannot be denied. Board of Education v. Rowley, 458 U.S. at 205. Unless the parents know of their rights and obligations they cannot be held to the statutory duty. Otherwise, the parents are required to maintain the child in an appropriate environment with no hope of ever securing the free public education to which the child is entitled. Congress, however, could not have intended such a result. See Anderson v. Thompson, supra.

This is no way circumvents the decision in Stemple created "a duty on the part of parents who AVAIL THEMSELVES OF THE HEARING AND REVIEW PROVISIONS OF [THE ACT] to keep their child in his current educational assignment while the hearing and review provisions are pending. . . ." 623 F.2d at 897 (emphasis added). The duty attaches at identification, evaluation and placement. Id. at 898. The LEA on the other hand is required to provide advance written notice intended to fully inform the parents of all the procedures available. 20 U.S.C. 1415(b)(1)(C) and (D). Such notice would of course include notice that during the pendency of any proceedings, the status quo, absent agreement of the parties, must be maintained.

Where the LEA meets the statutory requirements, the duty created by Stemple falls into place. In these situations, the parents are informed prior to any action of all their rights and obligations. Because the school is required to provide advance notice, the duty to keep the child in the current educational placement attaches upon identification. It is therefore in the context of where the statutory procedures are followed that unilateral action "negates any right on the part of parents . . . to place their child in private school and recover the tuition costs thus incurred." Stemple v. Board of Education, 623 F.2d at 897. Thus, where the parents take unilateral action in the face of the vast procedures designed to insure an appropriate education, any right to reimbursement is waived.13 However, where the LEA acts in bad faith and fails to follow the mandated procedures, a right to reimbursement exists notwithstanding unilateral action on the part of the parents. Anderson v. Thompson, supra; Powell v. Defore, 699 F.2d 1078 (11th Cir. 1983); Mark R.v. Board of Education, 546 F.Supp. 1027 (N.D. Ill. 1982), aff'd, 705 F.2d 462 (7th Cir. 1983) (unpublished); Gregg B v. Board of Education, 535 F.Supp. 1333 (E.D.N.Y. 1982); Ruth Anne M.v. Alvin Independent School District, supra.14

(ii) A defendant acts in bad faith when it fails to follow the procedures in an egregious fashion. Anderson v. Thompson, supra; Mark R. v. Board of Education, supra. Those procedures, which have been previously detailed, require written notice of all procedural rights prior to any identification evaluation or placement in an educational program. 20 U.S.C. 1415(b)(1)(c) and (D). The Vance County Board of Education initiated an evaluation of James in December, 1978 upon Mrs Jones' request. At this stage, full written notice of all rights including rights under Section 1415(e)(3) was required. Mrs Hall later met with the Evaluation committee and Mrs Cole, the Resource Room Teacher, who was to administer the IEP. Mrs Cole never explained the procedural requirements of the Act. Instead, she merely showed Mrs. Hall the proposed IEP and informed Mrs. Hall that additions, corrections of suggestions may be made. Relying on the expertise of the committee, and without knowledge of her rights, Mrs. Hall assented to the IEP proposed for James for the remainder of the 1978-79 year and all of the 1979-80 school year.

After more testing, a new IEP was developed for James for the 1980-81 school year. Because this IEP involved some change in the education offered, prior written notice was again required. However, the LEA again failed to inform Mrs. Hall of her vast procedural rights; instead, a perfunctory meeting with the committee again occurred.

After more testing, a new IEP was developed for James for the 1980-81 school year. Because this IEP involved some change in the education offered, prior written notice was again required. However, the LEA again failed to inform Mrs. Hall of her vast procedural meeting with the committee again occurred.

The failure of the LEA to properly follow the procedural requirements of 20 U.S.C. 1415 was a regular occurrence. A 1981 evaluation of the LEA revealed that of twenty-two children with learning disabilities, nine were never informed of their due process rights in a proper fashion. The evaluation further revealed that the procedural rights of children with other handicaps were also neglected.

The disregard of the procedural guarantees which are the foundation of the EHA compels an award of reimbursement for the parents. This is not a case of an isolated failure to meet the procedural requirements of the Act, rather the LEA repeatedly ignored the requirements which help ensure an appropriate education. Had the Halls been informed of all their rights under Section 1415, they also would have been informed of the right to a consensual private placement prior to review and the consequences of unilateral action if consent to a prior placement is not forthcoming. However, where, as here, an egregious violation of the procedural requirements occurs, reimbursement is not barred.

(iii) Because plaintiff may recover the cost of providing the FAPE which defendants were otherwise obligated to provide, plaintiffs bear the burden of proving that the costs incurred were in connection with providing James and appropriate education, Ruth Anne M.v. Alvin Independent School District, 532 F.Supp. at 469 n.7 (S.D. Tex. 1982).15

Under 20 U.S.C. 1401(18) a FAPE is those special education and related services which ". . .include an appropriate preschool, elementary, or secondary school education in the STATE involved. . . . (emphasis added)." Although at first blush this requirement of services provided within the state would appear to present substantial obstacles for reimbursement for out-of-state tuition, North Carolina, in compliance with the Act, has provided that

The Board shall adopt rules and regulations to assure that:

(1) There be no cost to the parents of guardian for the placement of a child in a private school, out-of-State school of a school in other local educational agencies if the child were so place by the Board or by the appropriate local educational agency as the means of carrying out the requirement of this Article or any other applicable law requiring the provision of special education and related services to children within the State. N.C.G.S. 115C-115(I). 

Accordingly the Halls may recover the cost of educating James at Oakland as of the time of this trial which amounts to $27,000 plus $3,070.14 in interest paid on loans for tuition.

The Halls may also recover the cost of an independent educational evaluation in the amount of $255. Because plaintiffs not only have the duty to mitigate damages, Ruth Anne M. v. Alvin Independent School District, supra, and the statute does not contemplate continued evaluations at the LEA's expense, only one evaluation is recoverable. Nor are the Halls entitled to recover the cost voluntarily incurred by them of tutoring James at home pending his enrollment at Oakland. Plaintiffs have failed to meet their burden of proving how this tutoring was related to providing James a FAPE. There is no evidence in the record that the tutoring was in any way related to James' learning disability which was specifically known prior to the tutoring services charged. In the same vein, plaintiffs may not recover for the cost of sending James to Vance Academy.16

III

A

The remaining issue before the court is whether the LEA has, since January, 1982, been able to provide James a FAPE. The court is of the opinion that it has not.17

As previously stated, the EHA required the LEA to provide "personalized instruction with sufficient support services to permit the child to benefit educationally from that instruction." Board of Education v. Rowley, 458 U.S. at 203. To determine whether the LEA has met this requirement a two-part test is employed: (1) Did the state follow the procedures of the Act in developing the IEP and (2) is the proposed IEP reasonably calculated to permit the child to benefit educationally? Id. at 206-07.

The first prong of this test has been met only through the continued efforts of the Halls. Mrs Hall's perseverance finally secured new tests, evaluation of records to enable her to contest the IEP and process she was due. However, the proposed IEP is not reasonably calculated to provide James the benefits of an education.

James now stands at the crossroads of his educational future. For approximately two years he has been making great strides and overcoming not only his specific learning disability, but also overcoming the psychological and social problems resulting from years of failure and frustration. James has reached this point only because of the tireless determination of his mother to educate him.

However,the LEA stands to benefit from her ceaseless efforts. This is so because as a result of Mrs. Hall's struggle, James has begun to learn the basic mechanics to help him decipher the written symbols which appear on pages before him. Now. the LEA argues and assures Mrs. Hall that it can continue to provide James the education to which he has always been entitled.

This argument misses the mark. James has only begun to develop the necessary tools to solidify his educational future; he has yet to master them. Should James be removed from the present environment at Oakland and placed back in the Vance County School System, this solidification would be retarded. As all experts agreed, a sound educational environment is essential in managing James' specific learning disability. At this critical juncture in James' educational future, the need to solidify his decoding ability is essential. James' dyslexia cannot be cured. Thus, for him to be able to benefit educationally a strong system of decoding is the "basic floor of opportunity" guaranteed by the Act. Because transfer to the Vance County System likely would result in some eroding of the skills previously learned, the LEA cannot reasonably provide the essential basis for James to learn. Although it is possible that James might benefit from the education proffered by the LEA, it is much more likely that retreat in educational ability would occur. The change in environment, students, teachers and methods may only serve to confuse James resulting in a rebirth of the social problems he previously experienced at the Vance County Schools. Given these factors, the proposed IEP at the Vance County Schools is not reasonably calculated to provide James educational benefits.

B

Not only does the proposed IEP fail to meet the requirements imposed by the EHA, as interpreted by the court in Rowley, it also fails to meet the heightened burden imposed by the state under N.C.G.S. 115C-106 through 115C-116. These statutes were enacted to comply with EHA, Harrell v. Wilson County Schools 58 N.C. App. 260, 293 S.E.2d 687, petition for discretionary review denied,--N.C. --,295 S.E.2d 759 (1982), cert. denied,--U.S. --, 103 S.Ct. 1251 (1983), and the court in Harrell, while noting the burden imposed by the EHA under Rowley, interpreted the state statutes to require the LEA to provide a disabled child the "opportunity to achieve his full potential commensurate with that given other children." 58 N.C.App. at 265,293 S.E.2d at 690 (footnote omitted). Under this standard, there is no doubt that Vance County cannot provide James an opportunity to achieve his full potential. Thus, even if the Vance County Board of Education could provide a FAPE under Rowley, which this court believes it cannot, the Board nevertheless cannot provide James the opportunity to achieve his full potential as required by N.C.G.S. 115C-106, et seq. Accordingly, another year at Oakland at public expense is required.

IV

To summarize this court's decision: 1. The Vance County Board of Education has failed to provide a FAPE pursuant to the EHA at any time prior to January, 1982;

2. The HAlls are entitled to reimbursement in the amount of $30,864.14 composed of:

Tutoring services between

July, 1977 and May, 1979 . . . . . . . . .



$ 539.00

Private educational evaluation . . . . . . 



   255.00

Oakland School tuition prior to 1983-84 year . . . . . . . . . . .. . . . 
27,000.00

Interest paid on tuition loans . . . . . . 



3,070.14

--------

$ 30,864.14

3. The Vance County Board of Education cannot provide a FAPE during the 1983-84 school year under either 20 U.S.C. 1400, et seq., or N.C.G.S. 115C-106, et seq. Thus the Halls may recover the cost of educating James at the Oakland School in the amount of $12,300.00.

A judgment will be entered accordingly.

1 A pendent state law cause of action under N.C.G.S. 115C-106 through 15C-116 to determine if James has been provided a FAPE under state requirements is also properly before the court.

2 The administrative record was admitted into evidence pursuant to 20 U.S.C. 1415(e)(2).

3 His final grades for the 1977-78 school year in reading, language, spelling and writing were D,D plus, C- and C, respectively.

4 The tests to be administered were the WISC (Wechsler Intelligence Scale for Children), Stanford Binet, Slosson Intelligence Test, Peabody Picture Vocabulary Test, the Peabody Individual Achievement Test and, if necessary, a psychological assessment.

5 James' final marks for the third grade were reading -- E, which is a failing grade; language -- D; spelling -- D; writing --C; arithmetic -- D; elementary science -- D; and social studies --D.

6 The numbers within the table indicate the grade level at which James was performing.

7 James' fourth-year grades were reading -- D, language --D, spelling -- D, writing -- C, arithmetic -- D, elementary science -- C, social studies -- C.

8 Of all the private evaluations performed by Dr. Gorman over the years, James was the only child that age ever recommended for private placement. In Dr. Gorman's professional judgment, no public school learning disability class could provide James any educational benefit.

9 A comparison of the May, 1980 test results and the December, 1981 results follows:

5/13/80 

12/15/81

Math 


5.7 

6.7

Reading Recognition 
2.6 

3.6

Reading Comprehension 
2.7 

3.8

Spelling
 

3.2 

4.4

General Information 
7.0 

8.4

Total 


3.9 

5.0

10 (16) The term "special education" means specially designed instruction, at no cost to parents or guardians, to meet the unique needs of a handicapped child, including classroom instruction, instruction in physical education, home instruction, and instruction in hospitals and institutions.

(17) The term "related services' means transportation, and such development, corrective, and other supportive services (including speech panthology and audiology, psychological services, physical and occupational therapy, recreation, and medical and counseling services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a handicapped child to benefit from special education, and includes the early identification and assessment of handicapping conditions in children. 20 U.S.C. 1401(16) and (17).

11 In December, 1978, James was below grade level in reading recognition, reading comprehension and spelling. In May of 1979 James was administered the California Achievement Test which evaluated James on a national standard. The test results for that year revealed that ninety-nine per cent of the nation's third graders' reading vocabulary exceeded his, ninety-five percent of the nation's third graders' reading comprehension exceeded his and that ninety-five percent of the nation's third graders scored above him in total reading skills. Additionally, an evaluation of his total language skills revealed that ninety-eight per cent of the nation's third graders scored above him with ninety-nine per cent above him in language expression.

James was again administered the California Achievement Tests in the Spring of 1980. On this test James fared little better. In reading comprehension, ninety-eight per cent of the nation's fourth graders exceeded his ability; ninety four per cent exceeded him in spelling; ninety-two per cent exceeded in language mechanics and ninety-seven per cent exceeded him in language expression.

Given all these tests results James nevertheless was passed from grade to grade and provided virtually the same IEP as for the previous year.

Subsequently testing by Sharon Fox White and Dr. Gorman further evidenced the complete absence of education. Fox White, who tested James in September, 1980, confirmed the findings of the school and Dr. Gorman described James as "untestable."

Based upon the evidence available to the LEA, much less the subsequently administered tests, it is clear that the LEA completely failed to provide James an education from which he could benefit.

12 The Eleventh Circuit recently followed Anderson in Powell v. Defore, 699 F.2d 1078 (11th Cir. 1983).

13 A waiver is a voluntary and intentional relinquishment of a known right. United States v. Stout, 415 F.2d 1190 (4th Cir. 1969). Thus before any waiver of the right to reimbursement for the cost of providing a FAPE can occur, the parents must have knowledge of the procedural rights and duties outline in the statute.

14 It is unclear whether the Fifth Circuit recently adopted the limited damage provision of Anderson. In Marvin H. v. Austin Independent School District, 714 F.2d 1348 (5th Cir. 1983), the court held that

when a school district in good faith attempts to provide a appropriate public education to a handicapped child and has adequately complied with the procedures for determining the child's correct educational placement, it will not later stand liable to the parents for damages even of a court subsequently determines that the educational placement was incorrect.

Id. at 1356. The converse of this holding would be that where bad faith non-compliance is found, reimbursement damages are available.

15 Notwithstanding the ability to recover the cost of educating James after the unilateral placement at Oakland School, plaintiffs are entitled to recover their expenditures for tutors which the LEA recommended. North Carolina has been under the requirements to provide a FAPE since at least July 1, 1977. See 1977 Sess. Laws 927 1 and 3. Accordingly, the Halls are entitled to recover $539 for tutoring services.

16 This action was also brought under 42 U.S.C. 1983 and 29 U.S.C. 794 the latter of which prohibits any recipient of federal funds from discriminating against the handicapped. As far as plaintiffs' claim for damages under Section 1983 is concerned, the EHA is the exclusive remedy. McGovern v. Sullins, 676 F.2d 99 (4th Cir. 1982); Hymes v. Harnett County Board of Education, 664 F.2d 410 (4th Cir. 1981); Scruggs v. Campbell, 630 F.2d 237 (4t Cir. 1980); see also, Quackenbush v. Johnson City School District, 716 F.2d 141 (2d Cir. 1983);Marvin H.v Austin Independent School District, 714 F.2d 1348 (5th Cir. 1983); Powell v. Defore, 699 F. 2d 1078 (11th Cir. 1983); Anderson v. Thompson, 658 F.2d 1205 (7th Cir. 1981).

Because the court finds that limited damages are available under 20 U.S.C. 1400 et seq., there is no need to address the issue of whether damages are ever available under 29 U.S.C. 794. See Guardians Association v. Civil Service Commission, -- U.S. --, 51 U.S.L.W. 5105 (1983) (29 U.S.C. 794a(a)2) incorporates the remedies of Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d, et seq.).

17 Although the state hearing officer reached a contrary result, relevant testimony of Dr. Gorman was not available to him.

