The Court notes, in the context of reviewing this issue that, to the extent that the
ALJ’s decision involves a conclusion of law as opposed to a finding of fact, it is not entitled
to a presumption of correctness. The Court reviews the ALJ’s conclusions of law de novo.
Teague Indep, Sch. Dist. v. Todd L., 999 F.2d 127, 131 (5th Cir. 1993).

The question presented - and it is essentially a legal one - is whether parents
who are committed to placing their child in private school despite what the IEP might
ultimatély provide (and who may nevertheless proceed with plans for the‘pn’vate placement)
are ipso facto precluded from receiving full reimbursement for the placement even if it is
eventually determined that the school authorities did not provide a FAPE. The Court holds
that they are not.

As the Court observed in Sanger v. Montgomery County Bd. of Educ., 916 F.
Supp. 518, 527 (D. Md. 1996):

Parents who unilaterally change their child’s placement during

the pendency of review proceedings, without the consent of

school officials, may still seek reimbursement for any period in
which the placement proposed by the school authority violated

IDEA. Sch. Comm. v. Dept. of Educ., 471 U.S. 359, 105 S.Ct.

1996, 85 L. Ed. 2d 385 (1985); Amann v. Stow Sch. Sys., 982
F.2d 644 (1st Cir. 1992). They do so, however, at their own risk;

if the school authority’s placement is ultimately deemed proper,
the parents will not prevail.
916 F. Supp. at 527 (footnote omitted).
The critical consideration, as the Court sees it, is not whether the parents have

their minds set on private school, but whether they have cooperated in good faith to attempt

to develop an IEP to the maximum extent possible. If they have not, they cannot fairly be
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heard to complain that the school authorities have failed to develop an IEP and cor_xsequently
have failed to offer a FAPE for their child. But if they have cooperated — even if throughout
they have held to the belief that the best the school authorities can offer will not be good
enough - they are entitled, acting *‘at their own risk,” to place the child privately, hoping that
eventually they will be able to convince an ALJ or a judge that the child was not offered a
FAPE. As citizens and taxpayers, City of Burlington entitles them to nothing less. If
subscqﬁent developments show that the parents were correct all along — that their child was
_not offered a FAPE — their mental reservations are simply irrelevant. Indeed, it is quite
conceivabl¢ that parents who begin the IEP process certain that the school authorities will not
be able to produce an acceptable IEP may become convinced in the course of their joint
exploratory efforts with the school authorities that an acceptable IEP can in fact be produced.
Additionally, parents whose disabled child is already in private school, who may feel that
continuing the child in private school remains the best placement for the child, are
nevertheless — as citizens and taxpayers — entitled to request the public school to attempt to
develop an 1EP for the child, one which might well cause them to change their minds and opt
for the public instead of the private program. But in no sénse éhould the parents be penalized
merely because they may have entertained strong skepticism about the likely effectiveness of
the IEP proposed by the public school authorities.
Sanger v. Montgornery County Bd. of Educ., supra, presents a useful contrast
to the case at bar. In Sanger, the parents made it clear throﬁghout the process that they were

not inclined to consider the 1EP, passing up several opportunities to go before the ARD
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Committee, choosing not to respond to a letter from the Local Coordinating Council that
suggested a residential placement for their child and never seeking to visit the facility where
the placement was proposed to be made. They were, accordingly, denied reimbursement.
In the present case, there is no indication in the ALJ’s report that the parents’
actions in any way thwarted the school system’s ability to propose an IEP for Brian. They
cooperated fully in attempting to develop the [EP, dubious though they may have been about
its ultimate utility. But, as it rurns out, and the ALJ‘has‘ found, they were correct. Their
skepticism was justified. The best that MCPS had to offer did not make the grade as a FAPE.
That, in the Court’s view, suffices to establish their entitlement. Accordingly, to the extent

that the Court 1s authorized to make factual and legal findings inconsistent with those of the

ALJ, itdoes so on this point. The parents in no way prevented the IEP from being formulated ~

or otherwise failed in good faith to consider it. As a result, they are entitled to full
reimbursement for the 1998-99 school year.

The decision of the ALJ will thus be REVERSED insofar as he ordered 50%
reimbursement for that school year. MCPS will be ordered to make full reimbursement to the
parents fof the 1998-99 school year.

VIL

The final matter for consideration is the request of Brian’s parents that MCPS

be required to pay for Brian’s educational placement at the McLean School for the 1999-00

and 2000-01 school years.
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They argue that the IDEA provides “stay put” protection for a student’s current
educational placement as 2 means of preserving the status quo until the underlying IDEA
litigation is resolved, citing Drinker v. Colonial Sch. Dist., 78 F.3d 859, 865 (3rd Cir. 1996).
See also 20 U.S.C. § 1415(j); 34 C.F.R. § 300.526. MCPS argues, to persuasive effect, that
Brian’s parents have failed to exhaust their administrative remedies for the 1999-00 and 2000-
01 school years and are therefore precluded from raising the issue in this proceeding. While
MCPS developed IEPs for the school ycars 1999-00 and 2000-01 and the parents rejected
them, they never sought due process hearings as to either. T

MCEPS prevails on this point. The Fourth Circuit, in the recent case of MM v.
Sch. Dist., 303-F.3d 523, 536 (4th Cir. 2002) held that:

When parents of a disabled child challenge multiple IEPs in

court, they must have exhausted their administrative remedies for

each academic year in which an [EP is challenged (emphasis in

original). _

The parents’ request for reimbursement for the school years 1999-00 and 2000-
01 will therefore be DENIED. |

VIIL
Summing up:
1) The Court will AFFIRM the decision of the ALJ insofar as he found that
MCPS did not provide Brian with a FAPE for the school year 1998-99;
2)  Itwill REVERSE the ALJ’s decision with regard to the right of Brian’s

parents to receive reimbursement for Brian’s private school tuition for
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, the school year 1998-99 and will ORDER that they receive full
reimbursement for that year;
3) The request of Brian’s parents for reimbursement for the school years
1999-00 and 2000-01 will be DENIED.
A separate Order will be ENTERED implementing this decision, including
appropriate rulings on the partics’ C ross-Motioﬁs for Summary Judgment.

o

_ ETER J. MESSITTE
November </, 2002 UNITED STATES DISTRICT JUDGE
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