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FOR THE EASTERN DISTRICT OF VIRGINI

IN THE UNITED STATES DISTRICT cotmq
Richmond Division

CLERK, 11.5. DISYRICT COURT

RICHMOND, VA

JP, a minor, et al.,

Plaintiff.

Civil Action No, 3:06cv2E

COUNTY SCHOOL BOARD OF
HANOVER COUNTY,

Defendant.

ORDER

For the reasons set forth in the accompanying Memorandum

Opinion, it is hereby ORDERED that:

(1)

(2)

(3)

(4)

{5)

by September 7, 2006, consistent with the accompanying
Memorandum Opinion, plaintiffs ghall file a detailed statement
of their c¢laim for reimbursement for the expense of educating
J.P. during the 2005-2006 school year at the Dominion School;
by September 14, the defendant shall file any objection to the
claim for reimbursement set forth pursuant to paragraph (1);
by September 21, 2006, the plaintiffs shall file their reply
to any such objection;

by September 14, 2006, the plaintiffs shall file their
petition for attorney’s fees and costs;

by September 21, 2006, the defendant shall file any objection
to the petition for attorney’s fees and costs filed pursuant

to paragraph (4); and

b



FROM STROTHER LAW OFFICES (TUE) AUG 29 2006 17:42/8T. 17:41/N0. 6370031875 P

(6) by September 28, 2006, the plaintiffs shall file their
response to any such objection.
The Clerk of the Court is directed to send a copy of this
Memorandum Opinion to all counsel of record.

It is =0 ORDERED.

United States Dé%trlct Judge

Richmond, Virginia
Date: W
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AUGZB D
IN THE UNITED STATES DISTRICT COURT

'~ FOR THE EASTERN DISTRICT OF VIRGINIA CEN<USmechoww
Richmond Diviasion RICHMOND, va

P, a wminor,
al.

|ﬁl'|'—|
ot

Plaintiffs,
V. Civil Action No. 2:06cvZ8
COUNTY SCHOOL BOARD OF

HANQVER COUNTY, VIREGINIA,

Defendant.,

MEMORANDUM OPINION

This matter is before the Court on the record of a State due
process hearing and evidence taken gre tenus in the action filed by
.JP, a twelve year old autistic boy, and his parents (collectively
*the parents”) seeking, under 20 U.S.C. § 1415(i) (2} (a) of the
Individuals with Disabilities Education Act (“IDEA”), 20 U.5.C. &
1400 et. seq., to overturn the October 14, 2005 decision of a State
Hearing Officer. In that decigion, the State Hearing foicer held
that the individual education plan (“IEP’)} provided for JP for tﬁe
2005-2006 school year by Hanover County Public Schools (“HCPSY)
satisfied the requirements of the IDEA and gevernigg decisional

law.

The IDEA
The purpose of the IDEA is “to ensure that all children with

disabilities have available to them a free appropriate public
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education that emphasizes special education and related services
designed to meet their unique needs and prepare them for employment
and independent 1living." § 1400(d) (1) (A). To achieve this
purpose, the IDEA extenda federal funding to the Staﬁes to provide
disabled schoolchildren with a "free appropriate public education®
("FAPE"). § 1412(a) (1) (A). A FAPE is provided by achool districts
in public schools in the so;called ‘least restrictive environment”
- i,e. the educational environment suitable for the disabled
student that is most similar to the public schoeol environment in

which non-disabled children are educated. § 1412(a) {5); Schl. Bd.

of Prince William County v. Malone, 762 F.2d 1210, 1213 (4th Cir.
1985). However, where the public school district is unable to

provide a FAPE in the public schools, the IDEA requires that the
gschool districts zhall assume the cost of educating the child in a
private scheool that meets the child’s educational and social
gervices neads. § 1412(a) (10) {(B).

A FAPE "consizts of educational instruction specially designed
to meet the unigque needs of the handicapped child . . . supported
"by such services as are necessary to permit the child to benefit

From the instruction."” Bd. of Educ. of the Hendrick Hudson Central

Sch. Dist. v. Rowley, 4%8 U,8. 174, 188-8% (19%82) (internal

quotation marks omitted). A FAPE is implemented through an IEP,
which is designed by an IEP team, consisting of school district

educators and administrators, education experts, and, of vital
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importance, the child’s parents. IEPs "must contain statements
concerning ax‘disabled child's level of functioning, set forth
measurable annual achievement goals, describe the éervices to be
provided, and establish objective criteria for evaluating the

child's progress." MM ex rel. DM v, gchl, Dist. of Greenville

County, 303 F.3d 523, 527 (4th Cir. 2002); see § 1414(d) (1) (A).
The TDEA establishes detalled procedures for IEF development
and review. If a dispute arises over the sufficiency of an IEP,
- the statute requires the parents to notify the school district of
their complaints, enter into mediation, and, if that is not
sucecessful, allows the parents to bring a due process action before
an impartial state or local administrative hearing officer. 88
1415 (a), (b) (7), (e), (£). A party aggrieved by the decision of the
hearing officer may file a civil action in a state or federal
district court. § 1415(i)({(2).

To provide an “appropriate” education within the meaning of
the IDEA, the school district does not have to provide the child
with the best possible education. And, once a
FAPE is offered, the school district need not
offer additional educational services. That
is, while a state must provide specialized
inatruction and related services sufficient to
confer some educational benefit wupon the
handicapped child, the Act does not reguire
the furnishing of every special service
necegsary to maximize each handicapped child's

potential.

MM, 303 F.3d at 526-27 (citations and internal gquotation marks

omitted) . However, "Congress did not intend that a school system

3
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could discharge its duty under the [Act] by providing a program
that produces some minimal academic advancement, no matter how

trivial." Hall ex rel, Hall v. Vance County Bd. of Educ., 774 F.2d

£29, 636 (4th Cir. 1985)}. Setting the substantive standard, the
Supreme Court has stated that an IEP is sufficient if it is
nreasonably calculated to enable the child teo receive educational
benefits." Rowley, 458 U.S. at 207. In this action, the Court
must assess, based on the applicable standard of review, whether
the June 2005 IEP was “reasonably calculated to enable [(JP] to

receive educational benefits.” See Rowley, 458 U.S5. at 207.

STATEMENT OF FACTS

The findings of fact found herein come from three sources:
testimony received by the State Hearing Officer in the summer of
2005, testimony received during an *‘additional evidence” hearing
held before this Court on July 20, 2006,! and the record compiled
during these hearings.

JP, who was born on January 4, 1394, regides with his parents,
KP and LP, in Hanover County, Virginia. At age 18 months, JP was
diagnosed with autism, a condition recognized as a disability under

the IDEA.? “Tha main characteristics that differentiate autism

1 gee 20 U.S.C. § 1415(4) (2) (B) (ii).

> The Code of Federal Regulations defines autism as:
a developmental disability significantly
affecting verbal and nonverbal communication
and social interaction, generally evident

4
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from other developmental disorders include ‘behavioral deficits in

eye contact, orienting to one's name, joint attention behaviors

(e.g., pointing, showing), pretend play, imitation, nonverbal
communication, and language development.’” Amanda J. ex rel.

Anette J. v. Clark Countv Sch. Dist., 267 F.3d 877, 883 (8th Cir.

2001) (citing National Research Council, Educating Children With
Autiamlzo, catherine Lord & James P. McGee, eds., National Academy
Press 2001). Autistic children may often seem to be lost in their
own worlds, impervious to stimuli to which typical children react.
Due to this behavior and their deficits in imitation, attention,
and language skills, autistic children often must be taught how to
learn in the manmer that typical students learn.

JP'a family moved to Virginia in late 2000, and JP began as a
first grader at Battlefield Park Elementary School in Hanaver
County in January 2001. JP stayed in HCPS‘s special education
program ffom January 2001 until May 7, 2003. During this time, he

repeated first grade.

before age 3, that adversely affects a child's
educational performance. Other
characteristics often assoclated with autism
are engagement in repetitive activities and
stereotyped movements, resistance to
environmental change or change in daily
routines, and unusual responses Lo sensory
experiences.

34 C.F.R. § 300.7(c) (1) (1).
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In May 2003, the parents removed JP from HCPS and placed him
at the Spirités school (“Spiritos”), a‘private specialty school fox
children with autism, because the parents were concerned that JP
was not making adequate progress in the special education program
at Battlefield park. To teach autistic students, Spiritos uses a
technique called applied bhehavior analysis (“ABA"). Using

intensive one-on-one instruction, ABA seeks. to teach autistic
children the basic learning skills needed to learn academic
subjects. Testing by Dr. Micheal Hayes, a c¢linical paychiatrist,
revealed that JP made significant gains in all areas tested using
the Woodcock Johnson IIL (“WJ-III"), Verbal Motor Integration
(“WMI”), and Peabody Picture Vacabulary Test III ("PPVT-III")
tests. See App. C (charting JP's 3COres on thoge tests from 2003
through 200%) . Nonetheless, the.parents wanted to return JP to the
HCPS gystem. JP'S older brother, who is not autistic, attended
yeps, and the parents testified that they were pleased with the
prother’s education and wanted JP to succeed in the public school
gystem, just as they were desirous for HCPS to succeed with JP.

Therefore, as provided by the IDEA, an IEP team, including the
parents, convened in the summer of 2004 to design an appropriate
IEP for JP. The product of these meetings was an IEP signed August
17, 2004 (2004 IEP”), which placed JP in a special education
program at Rural Point Rlementary School (“Rural Point”}. The

parents testified that, because they had felt HCPS had not provided
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JP with an adequate education at Battlefield Park, and having
experienced JP's success at Spiritos, they sought to obtain an
educational program at Rural Point that would use many of the same
methods used at Spiritos.

The IEP, therefore, incorporates part of an agreement reached
between HCPS and the parents that resulted in the settlement of a
due process challenge by the parents wherein the parents claimed
that HCPS had denied JP a FAPE during his year at Battlefield Park
and thus socught reimbursement for the costs of hisz year at
Spiritos. The claim was settled before the due process hearing on
that dispute was held; and the settlement included a monetary award
as well ag settlement terms. The terms of the settlement agreement
became significant parts of the IEP and a considerable part of the
parents’ case focuses on the terms of the agreement. (See HCPS-3,
p.2%b, 29c¢.)

Under the August 2004 IEP, JP attended a regular 4th grade
classroom for home room, recess, lunch, music, and art. A special
education teacher taught JP reading, writing, and math in a so-
called “self-contained” classroom that was especially designed for
the instruction of autistiec children. As set forth in the
settlement agreement incorporated intec the IEP, JP’'s classroom
included small, partitioned learning areas, special sensory tools
that aid in keeping autistic children focused, dimmed lighting, and

a gpecial swing and oversized ball that many autistic children use
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to reduce anxiety and overstimulation. Also, as set forth in the
agreement, JP.was to have a one-on-one teacher’s aide who would be
trained in the use of the discrete trial method and who would
provide assistance in all of JP’s activities, including reading,
writing, mathematics, and daily living/social skills. In addition,
JP received speech therapy five times per week, including once in
a group session, for thirty minutes each and thirty minutes of
bccupational therapy per month.

As proposed, the August 2004 IEP had 18 goals. At the August
17, 2004 TIEP meeting, three of the goals were deleted at the
parent’s recquest (geoals 11, 13 and 14). At an October 20, 2004
meeting, & new goal 12 was inserted, and gcal 13, dealing with
writing motor skills, and which seemingly had previously been
deleted, was added back. The 2004 IEP described JP's present level
of performance, and it included several accommodations that were to

be made for JP. These accommodations read ag followsa:

. direct one on ona instruction to include
opportunities for discrete trials where
appropriate. : :

- structured environment with wisual schedule

. gshort clear directions and wait time provided

. Teacher/aid to maintain attention to task, model,
modify, and reinforce

. Therapeutic Listening

- Sensory Diet (to be developed, revised, and

monitored by the OT who will consult with the SPED
teacher and 1l:1 aide.} Consult with OT.

- Trained instructional assistant** to support J[P]'s
program. Training will entail methods such as
repetition, data collection, step by step methods,
that is proven to work with children with autism.
HCPS will arrange for the aide to receive training
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from a Certified Behavior Analyst from a program

guch as Faison School or a comparable program in

Fredericksburg with which HCPS i3 already

conducting similar training sesgions.

. ** The aide will be supervised by the Special
Education teacher and will provid I[zic]
instruction to James at the teacher’/s, the
occupational therapist’s and/or the speech
therapists direction.

(2004 IEP, p. 24.)

The nine provisions that were part of the settlement were
added as an addendum to the August 2004 IEP. (See 2004 IEP, p.
29b,c.) Included among the provisions are:

2, J[P] will receive support from a one-to-one
instructional aide who receives training in methods
that are proven to work with children with autism.
HCPS will arrange for the aide to receive training
from a Certified Behavior Analyst from a program
such as the Faison School or a comparable program
in Frederickshurg with which Hanover County Public
Schools is already conducting similar training
sessions.

3. The one-to-one alde will serve James at all times
that he is involved in school work or activities,
The aide will be supervised by the special
education teacher, and will provide instruction to

James at the teacher’'s, the occupational
therapist’s, and/or = the speech therapist’s
direction.

4. J[P] will receive academic instruction in a self-

contained setting. The setting will include will
include opportunities for J[P] to receive discrete
trials when and where the instructional personnel
deem appropriate all, of course, designed to meet
J[P]l's individual educational needs{.]

* * *

7. Hanover School Board policy invites and encourages
parents to be involved closely with their students’
education, including making visits to classrooms ta
view the academic environment. HCPS appreciates the
P[...]s8" willingness to c¢oordinate their visits

9



FROM STROTHER LAW OFFICES (TUE)AUG 29 2008 17:43/8T. 17:41/N0. 6370031875 P 16

through J[Pls’ special education teacher and/or
through the school administration to limit any
disruptions to J[P]’ and other students’ learning.
(Id.) The parents signed the August 2004 TEP as well as the
October 20, 2004 additional goals.

JP began at Rural Point in September 2004, with his curriculum
based upon the IEP. Later in September 2004, the IEF team agreed
to conduct additional evaluations, which led to the addition of the
sensory—motor skills goal (goal 13), and, on October 4, 2004 a s0-
called “sensory diet” was added. ©On October 20, 2004, the IEP
team, including the parents, met to discuss JP’s adjustment to
Rural Point, to assess behavioral problems he waé'having, and to
adjust his goals accordingly. As a result of this meeting, a
Functional Behavioral Assessment (HCPS-38) was ordered; and, it was
completed November 232, 2004. On November 22, 2004, HCPS
peychologist Michael Warner completed a psychological evaluation
(HCPS-3Q) in which he recommended numexrous straﬁegiea to reduce
JP's agitation, negative behaviors, and frustration. Also, on
November 22, JP’s speech therapists at HCPS completed an Oral Motor
Assessment (HCPS-317) that the parents had requested in September.
On December 1, the IEP team added an IEP addendum to implement a
Behavior Intervention Plan/Positive Behavior Support Plan (HCPS-

319). Additional TEP meetings were held on December 9 and January

1, 2005.

10
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On February 8, 2005, unsatisfied with JP's.progress at Rural
Point, the parents filed a complaint with HCPS requesting the
credentiala of all HCPS persgonal working with JF. Several IEF team
meetings were held thereafter. On April 25, the parents requested
a Speech and Language Evaluation, which was completed by‘HCPS on
May 12 (HCPS-83). On June 16, the IEP team added an IEP addendum
to implement mouth exercises for JP recommended in the Oral Motor
Assessment completed the previous fall.

At some peoint in the 2004-2005 school year, the parents
rqueated that HCPS conduct the Assessment of Basic Language and
Learning Skills (“ABLLS”)} test on JP. BABLLS is desiqned to be a
cémprehenaive test that assesses a child’'s pre-academic and social
developﬁental strengths and weaknesses. It tests skills such as
reading, language, and calculations as well as the ability to
imitate, pay attention, and interact socially. Several of the
parents’ experts testified before the hearing officer and this
Court that BABLLS is the only test that comprehensively assesses
basic learner skills. Testimony explained that until a child shows
that he or she is sufficiently competent at the basic learner
gkills, that child is not vyet ready to move on to a curriculum
based on the state standards of learning used by the public
schools. During the 2004-2005lscho01 vear, HCPS decided that ABLLS
testing was not needed because, in the view of HCPS, it had

aufficient data on JP from other non-comprehensive tests. However,

11
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after repeated demands for ABLLS testing by the parents and
aeducational experts, HCPS reluctantly agreed to test JP using ABLLS
in July of 2005. However, the results of those tests were not used
by HCPS, perhaps because the results were not yet available, to
propose the June 2005 IEP that is here at issue.

Because JP's progress during the 2004-2005 school year is
central to the issue of whether the June 2005 IEP was sufficient
under the IDEA and governing decisional law, the facts pertaining
to JP's progress will he discuaaéd in £ull in Part III of this
Memorandum Opinion. At this point, it is gufficient to say that,
throughout the 2004-2005 school ‘year, the parents remained
concerned that JP was not making progress toward the goals set in
the 2004 IEP and, due to repeated but unanswered regquests for
objective data demonstrating JP’'s pfogress, they remained
‘dissatisfied with HCPS's unsupported assertions that JP was in fact
making progress. Between the middle and end of the school year,
the parents came to the view that JP was actually regreésing rather
than prcgrésaing and so informed HCPS. In contrast, the HCPS
members of JP?s IEP team expressed the view that JP was making
gufficient progress. HCPS contends that its belief was based on
observations of JP, assessments of his classroom work, progress
journals kept by the speech therapists, and anecdotal evidence.

On Bpril 25, the IEP team agreed upon an IEP for the extended

school year (“ESY”) term that was to run from July 7, 2005 until

12
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August 11, 2005. Despite this E3Y IEP, the parents took JP on a
vacation during July and August of 2005, and so he only ended up
having seven days of ESY. However, six of those days were taken up
by the ABLLS testing.

By June 2005, the parents and HCPS had vastly different views
on whether the 2004 IEP had provided JP with educational benefit.
Both the parents and HCPS based their judgments on their respective
viaws of the progress, or lack thereof, JP had made under during
the 2004-2005 school year. On June 16, 2003, the IEP team met‘to
digcuss a new IEP for the 2005-2006 year. The parents were of the
view that JP neéded a more intense, one-on;one curriculum like that
provided ét Spiritos, and that HCPS had néot fulfilled the terms of
the settlement agreemént that were incorporated to that end in the
2004 IEP. HCPS felt that JP had made progress at Rural Point, did
not need ABA-based instruction, and could contiriue to make progress
at Rural Point during the coming 2005-2006 year.

The IEP proposed at the June 16, 2005 meeting is somewhat in
the nature of a draft IEP. That is, the June 2005 IEP consists of
the 2004 IEP as it stood in June 2005 (i.e. less the goals that had
been deleted, plus the goals that had been amended or added), plus
a statement of JP’'s current level of performance as of June 15,
2005, plus three goais propoéed on June 15, 2005 dealing with

language, behavicral self-regulation, and oral motor skills.

13
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Haﬁing already reﬁoved Jp from HCPS to place him at Spiritos
for the 2003;2004 schoql year, having‘obaerved JP’s significant
progress at Spiritaes, and having observed that JP had eicher
regressed in certailn areas or made no meaningful progress in other
aréas at Rural Point during the 2004-2005 school year; the parents,
at the June meeting, requested HCPS to provide JP with a private
placement at .public expense at a local specialty school such as
Spiritos. HCPS refused this request. Thereupon, the parties
reached an impasse, and the pafents rejected the proposed IEP for
the 2005-2006 year. _

On June 25, 2005, the parents filed their request with the
gtate for a due process hearing. The due process hearing was held
on July 25, September 29 and 30, 2004. Tha delay between the
gessions resulted because the parents changed counsel after the
July 25 session. In a written decision dated October 14, 2005, ‘the
State Hearing Officer held that JP had made more than minimal
progress during the 2004-2005 year, and that both the 2004 and 2005
IEPs were appropriate under the IDEA and gmverningllaw.

Meanwhile, the parents had enrolled JP at the Dominion School,
a small speciality school for autistic children that first opened
on September 12, 2005 with a total enrollment of three students,
ineluding JP. By the time of‘the September due process hearings,
JP had attended Dominion for two weeks, Dominion uses the ABA

nethod of instruction, and students attend school for & hours per

14
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day . Dominion administered several tests to JP when he first
arrived to determine his present level of performance. At the
vadditional evidence” hearing held before this Court on July 20,
2006, Mr. P. testified that JP had done extremely well at Dominion
and Xristin Mapp, one of JP's Dominion instructors, <¢redibly
testified that JP had made significant progress during his year at
Dominion.

on January 11, 2005, the parents filed a seven count. Complaint
in this Court.  In Count I, the parents allege that the S5tate
Hearing Officer violated thelir due process rights by failing to
adequately consider the opinions of the parents’' witnesses, and by
refusing to consider the parenta post-hearing points of authority
while, at the 3ame timé, considering the points of authority

provided by HCPS. In Count II, the parents allege that HCPS used

the wrong assessment tools (l.e. education tests) to assess JP and
therefore his IEP was improperly designed and inappropriate. In
Count ITI, the parents allege that HCPS failed to implement
material components of the 2004 TEP, and such a fallure constituted
denial of a FAPE. In Count IV, the parents allege that goalﬂ three
and four of the 2004 IEP were inappropriate. In Count V, the
parents allege that JP's condition and social development made
socialization and mainstreaming an inappropriate goal that will not
provide JP with educational benefit. In Count VI, the parents

allege that HCPS denied the parents a meaningful opportunity to

15
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participate in JP’'s education when HCPS barred the parents from
coming on Rural Point’s campus except at authorized times. In
Count VII, the parents allege that the Pominion School was an
appropriate private placement for JP during the 2005-2006 school
YEear. |

However, at the hearing before this Court, the parents agreed
that each of the counts alleged in the complaint go to the guestion
of whether the June 2005 IEP satisfies the standard set by the IDEA
and relevant decisional law, and whether they‘are entitled to
reimbursement for the cost of educating JP at the Dominicon School
during the 2005-2006 s8chool vyear. They stated they are not
pursuing relief for any other claim. Thus, the enumerated counts
are really eﬁidentiary points all going toward proving that the
2005 IEP was inappropriate and that the private placement at
Dominion School was appropriate. Accordingly, the parents asked
this Court to find that JP did not make progress at Rural Point
during the 2004-2005 year, that the June 2005 IEP was
inappropriate, and that the Dominion School was an appropriate
placement for JP during the 2005-2006 school year.’ With these
initial findings of fact in mind, the Court now turns to an

asgeszssment of the parents' claims.

! The determination of an appropriate placement for JP for
years following the 2005-2008 school year is not at issue in the

current action.

ls



FROM STROTHER LAW OFFICES (TUE)AUG 29 2008 17:44/8T. 17:41/N0, 6370031875 P 23

DISCUSSION
I. The IDEA And Applicable Standard Of Review
A, Applicable Version OF The Statute
In 2005, Congress amended the IDEA by passing the Individuals
with Disabilities Education Improvement Act (“IDEIA”), P.L. 108-
446, which became effective July 1, 2005. 1In their filings, the
parties dispute whigh version of the IDEA applies to this case.
‘The parents rejected the June 15, 2005 IEP on June 15, 2005, filed
their due process hearing complaint before July 1, 2005, and filed
this action on Jamuary 11, 2006. When assessing whether HCPS
complied with the statute in implementing the 2004 IEP‘during the
2004-2005 school year and whether the June 16, 2005 proposed IEP
complied with the statute, the IDEA, rather than the IDEIA, applies
because the events at izsue all occurred prior to the effective
date of the IDEIA.
B, Standard Of Review Qf Administrative Decision
Civil actions, like this one, brought under 20 U.5.C. §
1415(i) (2) of the IDEA “are procedurally unique in that they are
independent civil actions in which the district court congiders the
record of the state administrative hearing, as well as any new
evidence offered by a party, and makes its own findings bazed on
the preponderance of the evidence.” County Schl. Bd. of Henrico

County v. Z.P., 399 F.3d 298, 304 (4th Cir. 2005).

17
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“Although the federal action igs an independent civil action
and not an appeal of the state administrative proceeding, the
Supreme Court has made it clear that the district court must give
"due weight" to the state administrative proceeding.” Id. (citing

Rowley, 458 U.S. at 206; Dovle v. Arlington County Sgh. Bd., 953

F.2d 100, 103 (4th Cir. 1%91). The Fourth Circuit has explained
that the *“due weight” to be given to the state administrative
decisions requires that:

findings of fact by the hearing officers in
[TDEA] cases . . . be considered prima facie
correct, akin to the traditional sense of
permitting a zresult to be based on such
fact-finding, but not reguiring it.

We are further of the opinion that when
fact-findings are regularly made and entitled
to prima facie correctness, the digtricet
court, if it is not going to follow them, iz
required to explain why it {isl net . . ..
After giving the administrative fact-finding
such due weight, if any, the district court
then is free to decide the case on the
preponderance of the evidence, as required by
the statute.

Doyle, 953 F.2d at 105 (citations omitted). Whether an IEP is
appropriate is a question of fact, and a districet court is to
independently make factual findings as to an IEP’'g appropriateness.
z.P., 3%9 F.3d at 298.
The Fourth Circuit has stated that:

Doyle makes it clear that factual findings

macde during the gtate administrative

proceeding are entitled to a presumption of

correctness, so long as the findings were

“regularly made.” Factual findings are not
regularly made if they are reached through a

18
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process that is “far from the accepted norm of
a fact-finding process.”

Z.P., 395 F.3d at 305. The Fourth Circuit has “held that
credibility determinations implicit in a hearing officer’'s decision
are as entitled to deference under Doyle as explicit findings.”
Z.P., 399 F.2d at 307 (emphasis added).

C. Weight Due To The State Hearing Officer’s Decision

The decision of the State Hearing Officer in this matter is so
inadequate as to be of little use. The opinion selectively quotes
some statements of TDEA law by the Fourth Circuit and Supreme Court
and then purports to recount the testimony of each witness, but
does 56 in terse, conclusory terms and, in most cases, this results
in a distorted recitation of what the witnesses actually said.

The opinion also is virtually useless in assessing the
credibility of the Qitnesses because, according to the Stéte
Hgaring Officer, "I found all the witnesses credible, and all the
experts gqualified to testify within their fields.” (State Hearing
Officer’s Op. at 20.)* After stating that the parents’ experts
testified that an ABA-based curriculum was appropriate and superior
to tﬁe curriculum preferred by HCPS, the State Hearing Officer
decided that ™“[n]Jo comparative weighing of their testimony is
appropriate because (1) each witnesg iz entitled to her opinion and

(2) there is no real conflict on relevant facts.*” (rd. at 21.)

' Hereinafter cited as “SHO Op. at #.”
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Under Dovle, a hearing officer’s credibility determinations are to
be given due weight where they are normally made. However, hecause
the State Hearing Officer here made no credibility determinaticns
except with respect to Mrs. P., obviously no weight can be given to
the State Hearing Officer’s absent credibility determination. This
is particularly problematic given that the State Hearing Qfficer is
patently wrong: as will be discussed below, there is significant
conflict on the relevant facts; the greatest of which is whether
the June 16, 2005 IEP was appropriate for JP. See Z.P., 399 F.3d
at 298 (appropriateness of an IEP ig a question of fact).

Where, as here, the testimony of the witnesses, factual and
expert, are at odds over important points, often significantly so,
a finding that all witnesses are credible means that disparate,
sometimes dramatically opposed, recitations of fact are accepted as
true. 'That is neither possible nor helpful, and it certainly makes
it impossible to give any weight £e the State Hearing Officer's
factual findings.

Of equal importance in an IDEA case, the failure to recite,
much less differentiate and evaluate, the opinions of experts makes
it impossible to identify the hearing officer’s views on the expert
evidence. That, of course, makes it necessary for the Court to
assess the expert evid;nce on its own.

The State Hearing OCfficer did find that Mrs. P. has extensive

self-education, including from attendance at several seminars, in
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autism and education for autistiec children. While Mre. P. does not

possess a ccilege degree, and ig not trained as a educator or a

medical expert, the record bears out that, through considerable

gelf-education, Mrs. P. has developed a commendable understanding

of child autism and education for aﬁtistic children. The record

demonstrates that Mrs. P. has been intensively involved in JP's’
life and education and as JP's mother, she has an unrivaled

understanding of JP. This, of course, does not make her opinions

controlling as to JP's educational progress and needs. Yet, an

independent review of the record shows that My, P's testimony ig
quite credible and is supported by the record, ndtwithstanding.her

inherent maternal bias.

Having reviewed the evidence, the State Hearing Officer
conclﬁded, “While the parents felt [JP’'s] IEP as amended did not
provide him with educational benefit, none of their expect [sic]
witnesses said so; they simply said that an ABA school would give
him greater benefits.” (SHO Op. at 21.) However, that statement is
incorrect. Az will be discussed below, many of the parents’
witnesses testified not only that an ABA school was better for JP
than his placement at Rural Peoint but also that the August 2004 and
June 2005 IEPs at Rural Point were inappropriate for JP.

The State Hearing Cfficer only made two findings of fact that
were not uncontested facts. He found that “During the 2004-2005

school year, [JP] made progress in speech and language, behavior,
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and academics. (See id. at pp.14, 17-19 and Hanover Ex.3.)" and
“{tlhis progfess was not minimal or trivial.” (SHO Op. at 28,
Findings of Faét 11 and 12,) These findings were made without any
| written analysis, and without weighing or discussing the over 1,200
pages of evidence and testimony taken in the administrative
hearings. Based on these conclusory findings of fact, the State
Hearing Officer concluded that the parents had not met their burden
to show by a preponderance of the evidence that HCPS did not
provide JP a FAPE in the 2004-2005 school year, and did not offer
him a FAPE in the June 2005 IRP.® |
Due to the complete lack of written analysis in the State
Hearing Officer’s opinion, the Court has no way to judge whether
the findings of fact tﬁerein were regularly made. Findings of fact
1l and 12 are entirely ceonclusory, being unsupported by any
underlying findings of fact; and, as stated above, the State
Hearing Officer was wrong in his observation that the parents’

witnesses failed to testify to the inappropriateness of the 2005

> The State Hearing Officer also concluded that HCPRS had met
its burden to prove by a preponderance of the evidence that it
provided JP with a FAPE for 2004-2005, and that it did offer JP a
FAPE in the June 2005 IEP. Of course, HCPS bore no burden of proof
at all, as was recently held in Schaffer v. Weast, 126 S. Ct. 528
(2005) . The Supreme Court's decision in Weast, issued November 15,
2005, upheld the Fourth Circuit’s decision, issued on July 29,
2004, on that peint. Of course, in this case, the Fourth Circuit's
decision was controlling. Weast v, Schaffer ex rel. Schaffer, 377
F.3d 449 (4th Cir. 2004}. The 5tate Hearing Officer’s lack of
currency with the IDEA law that governs this case is as disquieting
ag 1s his opinion’'s superficial (and largely erroneocus) factual
component.
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IEP for JP at Rural Point. FPor the foregoing reasons, the Court
cannot find ﬁhat the findings of fact were regularly made; and,
therefore, accords no weight to the State Héaring Officer's
findings of fact and conclusions of law. Having considered the
findings of‘the State Hearing Officer, and granted them no weight,
this “court then is free to decide the case on the preponderance of
the evidence, as is required by statute.” Z.P., 399 F.3d at 304.

The foregoing conclusicn respécting the Statél Hearing
Officer"s opinion disposes of the related issue raised by the
parents that the State Hearing Officer’s opinion violates the
parents due process rights because of its failure to address the
parentg’ witnesses testimony and failure to consider the parents’
post-administrative hearing points of authority. Because the Court
accords no weight to the State Hearing Officer’s decision, and has
‘afforded the parents ample and numerousg opportunities to brief the
Court on the numerous issues presented in this case, the parents’
arguments as to the deprivation of their due process rights need

not he considered further.

IT. PFallure To Implement The 2004 IEP

In Count ITII of tﬁe Complaint, and again in post-hearing
briefing, the parents argue that certain accommodations and
saervices contained in the 2004 IEP were not properly implemented or
not implemanted at all; and, this failure amounts to nRo

implementation whatscever, and is a denial of a FAPE. As discussed
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above, the parents are not seeking relief for the 2004-2005 school
year when JP was in public school.  They are seeking monetary
relief for the cost of educating JP at Dominion for the 2005-2006
year. Thus, the so-called “failure to implement” allegations g@l
Ecward proving that the 2005 IEP was inappropriate. If HCPS did
fail to implement material provisions of the 2004 IEP during the
2004-2005 school year, that failure would be probative of whether
the 2005 IEP was reasonably calculated to provide educational
benefits to JP because the 2005 IEP wag essentially the same as the
2004 IEP. With no new propoged accommodations or demonstration by
HCPS that the TEP would be implemented better during the 2005-2006
school year, the parents reasonably could eipect another year of
failed implementation. Therefore,. the Court must assess . the
parents’ failure to implement claims,

A, Applicable Law

The IDEA requires IEPs to include “a statement of the special
education and related services and supplementary aids and services
to be provided the child.” § 1414(d) (1) (A) (iii). Regulations
promulgated under this accommodations and sarvices clause state
that “each publiec agency must-(l} provide special education and
related services to a child with a disability in accordance with
the child's TEP.” 34 C.F,R. § 300.500 (emphasis added). The
Secretary of Education has interpreted these regulations to regquire

that “[tlhe public agency must ensure that all services set forth

24



FROM STROTHER LAW OFFICES (TUE)AUG 29 2008 17:45/8T. 17:41/N0. 6370031875 P 31

in the child’s IEP are provided, consistent with the child’'a needs
as identifiedlin the IEP.” Notice of Interpretation, 34 C.F.R. PL.
300, App. A. Question 31, 66 Fed. Reg. 347665 (emphasis added).
The Fourth Circuit has not had occasion to examine the issue
whether thé failure to implement some or all of an IEP constitutes

denial of a FAPE,. However, the fifth Cirecuit, in Houston

Independent School District v. Bobby R., 200 F.3d 241 (Sth Cir.
2000) gert. denied, 531 U.8. 817 (2000), addressed this cquestion,

and developed a legal standard by which to assess the failure to

implement claims. See also Manalangan v. Bd. of Bduc., of Baltimore

City, 2001 U.5, Dist. LEXYS 12608 (D. Md. 2001) (finding denial of
a FAPE based on the standard articulated in Boabby R.}. In Bobby
E., the Fifth Clrcuit wrota:

to prevail on a claim under the IDEA, a party
challenging the implementation of an IEP must
show more than a de minimis failure to
implement all elements of that IEP, and,
instead, must demonstrate that the school hoard
or other authorities failed _teo implement
subgtantial or significant provisions of the
IEP. This approach affords local agencies some
flexibility in implementing IEP's, but it still
holds those agencies accountable for material
failures and for providing the disabled child
a meaningful educational benefit.

Bobby R., 200 F.3d at 249 (emphasis added). 8Several other courts
of appeals and district ¢ourts. have adopted this standard and it is
a gensible and sound approach to the issue. E.g. Meligsa S. v.

Sch. Dist. of Pittsburgh, 2006 WL 1558900, =*2 (3d Cir. 20068) (slip

opinieon) (adopting Bobby R. standard); Neosho R-V School Dist. v.
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Clark, 315 F.3d 1022, 1027 {ath Cir. 2003) {(¢iting Bobby R, with

approval); Schoenbach v. District of Columbia, 309 F. Supp.2d 71,

831 n. 10 (D.D.C. 2004} (citing Boggx R. standard as basis for
gtatring that a failure to implement is not a per ge violation of
the IDEA). The Bobhy R. standard makes clear that merely failing
to implement some de minimig component Oricomponents of an IEP does
not constitute the denial of a FAPE. Rather, for a failure to be
legally significant (i.&. material), the parents must show “the
school board or other authorities failed to implement substantial
or significant provisions of the IEP.” Bobby R., 200 F.3d 349.

However, the Fifth Circuit qualified its standard by gtating
in a footnote that the inquiry into what constitutes a “gubstantial
or significant provision” requires both locking ex ante and ex post
to determine whether, notwithstanding the alleged failures to
implement the IEP, the child nevertheless received educational
benefit. Id. “Thus, one factor to consider under an ex pgst
analysis would be whether the IEP services that were provided
actually conferred an educational benefit.” Id. at n. 2 (emphasis
added) .

In Bobby R., the LEA failed to provide the student with a
speech therapist for a substantial portion of the 1994-1995 school
vear, and failed to provide him with a special pedagogic method for
dyslexic students including highlighted and modified texts, taped

lectures, and an alphabetic phonies program for two months of the
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1985-1996 scheool vyear, all things that had been promiszed in the
student‘s IEPs. However, the court found that “the significant

provisions of [the student’s] IEP were implemented, and, as a

result, he received an educational benefit.” Id. at 349.
In Manalansan, the IEPs of the student recquired that he be

supervised at all times because his disabilities (cerebral palsy,
hydrdcephalus, and a seizure disorder) affected his balance,
mobility and motor skills. 2001 W.L. 939699 at *1. However, no
aide was provided for the first five days of the scheool year; and,
by February 15th, the aide had been absent for 1% school days, late
for 35 days, énd frequently left early. Id. at *2. At one point,
the student was knocked over in the hall by a group of boys,
necesgitating surgery, and even then no aide was provided when he
returned. The court found that the presence of the aide was a
substantial and material provisgion in the IEP because “the aide
 provides assistance for all classroom activities and makes it
pogsible for him to be maintained in the general educational
setting." Id. at *1l-12.
In this matter, the parents allege that HCPS failed to
implement the 2004 IEP in thrée-respects:
(1) while the 2004 IEP included a referral
for an Oral  Meotor Assessment, that
assessment was not timely done, and the
recommendations made in the assessment

were never implemented;

{2) while the use of the discrete trial
metheod was promised in the accommodations
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gection of the 2004 IEP (as part of the
settlement agreement), the discrete trial
method was inadequately implemented by an
undertrained education aide; and
(3) although the 2004 IEP and HCPS policy
ancouraged parental involvement in their
child’s education, ineluding visiting the
classroom, HCPS deprived the parents of
this ability when HCPS prevented the
parents from video taping JP's speech
therapy class and, after catching Mrs. P.
video taping JP on the Rural Point
playground without the permigsion of
HCPS, partially banned the parents from
coming on Rural Point’'s campus without
permission.
As discussed below, HCPS argues that HCPS either properly
implemented the provisions as they were stated in the IEP, or the

failure to do so was either justified or immaterial to JP's
progress.

B. Qral Motor ﬁkills Asgegament

Bafore the 2004-2005 zchool year, the parents wanted HCPS to
‘conduct an oral motor skills assessment on JP. In a document
entitled “Prior Written Notice” in the August 2004 IEP, under the
category labeled ‘“Description of any other factors that are
relevant to HCOPS’s proposgal or refusal,” the document states
“[rlefer {(JP] for further testing to aszsess oral motor and ability
to participate in PE.”

HCPS did not make the agreed upcon referral. On October 5,
2004, Mrs. P. wrote Martha Thompson, the head of special education

for several HCPS schools including Rural Point, to convey Mrs. P.'s
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concerns that JP wagz demonstrating much more aggresgsive, disruptive
behavior in school, had regressed behaviorally, and wanted some
behavioral testing done so an intervention plan could be
implemented. The email also stﬁtes that Mrs. P. hoped that the
speech therapists were moving ahead with oral motor skills testing.

The IEP team met on October 14, 2004 to discuss JP's
behavioral situation and to work on an intervention plan. At that
time, " they briefly discussed the oral motor skills iasueé. Lori
Levy, one of JP’'s two speech therapist at Rural Point, testified
that an oral motor assessment assesses one's physical capacity to
articulate words. Levy stated that because, at the beginning of
the school vyear, JP was still adjusting to the new school
environment and because Rural Point’s goal was to increase his
speach output, the speech therapist, Levy and Debbie Augustine,
aqreed that an oral motor assessment would not‘provide much useful
information at that point in the year. Notes taken by Debbie
Augustine from the October 14 meeting show that the IEP team had
decided that an “oral motor assessment was not necessary @ this
time as thé focus is on speech/lang output.” (HCPS-12}

On October 20, 2004 the team held another IEP meeting. The
team did not discuss the oral motor skills testing apparently
because, asg Lévy testified, HCPS personnel believed the issue had
been resolved. However, afterwards, the parents once again

requested in writing that the motor skills testing be conducted.
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Only after the parentg gubmitted the report of JP's private speech
therapist, who recommended that JP’'s oral motor skills be assessed,
did HCPS initiate the assegsment. Thug, on October 28, 2004, three
months after stating that JP would be referred, HCPS finally
referfed JP for that assessment.

Augustine and Levy conducted the test over eight'sessicns on
November 4, 8, 9, 10, 1%, 16, 1%, and 20, 2004. They concluded
that JP’'s oral skills were basically normal except that he had some
weakness in his tongue and jaw instability. (See HCPS—37, p. 2.)
Although they recommended exercises for these impairments, they
also concluded that exercises to enhance oral motor skills would
have minimal impact on improving his speech and language because JP
lacked the ability to self-monitor. Testimony demonstrated that
gelf-monitoring is the ability to hear one'’'s sgelf mispronouncing
words and make appropriate corrections. Many autistic children
initially lack this ability. Augustine and Levy recommended that
JP’s classroom teachers implement the exercises later in the year.
The record contains only an undated copy of the Oral Motor
Assessment, and so it is unclear when it was completed. However,
the parents did not receive it until early Marchlzoﬂs. Oon March 9,
2005, the IEP team agreed that the IEP would bhe amended to
implement the exercises. However, although the IEP teaﬁ met once
again before the June 16, 2005 meeting, the exXercisges were never

implemented in the IEP or JP’'s curriculum.
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The failure to implement these exercisesgs deoes not alone
constitute a.failure to implement a substantial or significant
provision of the IEP, The August 2004 IEP only included a promise
ro refer JP for oral motor assessment. That assessment began in
early November 2004, only two months after JP commenced at Rural
Point, and evaluation was completed on November 22, 2005. While
this delay is de minimis, Rural Point’s failure to provide the
parents with the assessment until March 2005 is of greater concerm.
However, although HCPS never followed through with its Marxch 3,
2005 proposal to implement accommeodaticons and ébjectives related to
the oral motor skills assessment into JP‘s IEP (HCPS-66), the mouth
exercises were not a substantial provision of the IEP because JP
was found to have basically normal oral motor skills, and because
the Rural Point speech pathologists believed ﬁhat JP would derive
little benefit from the exercises until he learned to self-monitor.
Given the deference that must be accorded to the_reaaoned opinions
of professional educators, M.M., 303 F.3d at 533 (quoting Springer

v. Pairfax Ctv. Schl. Bd., 134 F.3d 659, 663 (4th Cir. 1998)), the

Court finds that the delay in the assessment of JP’s oral motor
akills and its failure to implement the mouth exercises was not
material.

c. Diperete Trial Method

The parents also allege that HCPS promised but failed properly

to implement the use of the discrete trial method. The record
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demonstrates that discrete trial method is central to the ABA
instructional method and tracks a child’s progress by recording
data that chronicles a student’s performance on each discrete
component of the task. One discrete trial consiste of posing the
task‘to the child, providing prompting and fading if needed, and
reinforcing the child if the child succeeds. The nature of the
child’s response - correct, incorrect, prompted - is recorded on
data sheets, which are kept routinely and in standardized foxm.
Even the type of prompt usedl- full physical, part physical, point,
gestural, verbal - is recorded. (See HCP32-4 for examples of the
discrete trial data sheets.) After a certain time period, the
instructor graphs the data to assess the child’s progress towards
a particular goal. The use of standardized data collection methods
enables graphing, whereas non-standardized data canmnot be graphed.
Janet Lachowsky, the parants’ expert in ABA therapy, testified that
“if you don‘t graph, you’'re not doing ABA.” (9/29TR.-29.)°¢

The accommodations section of JP’s IEP includes “direct one-
on-one instruction to include opportunities for the discrete trials
where appropriate.” (HCPS-3, p. 24.) It goes on to state that JP
will have a "[t]rained instructiocnal assistant to support J[P]’
programs. Training will entail methods such as repetition, data

collection, step by step methods that isg [sic] proven to work with

6 oitations to the transcripts from the due process hearing
are noted by [month]/{day]TR.-([p.#] to designate the month and date
of the hearing and page number.
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children with autiam. HCPS will arraﬁge for the aide to receive
training from a Certified Behavior Analyst from a program such as
the Faison School or a comparable program. . . .7 (Id.) Clarifi-
cations attached te the IEP state that:

1. [JP] will receive gupport from a one-to-
one instructional aid who receiveas
training in methods to work with children
with autism. HCPS will arrange for the’
aide to receive training from a Certified
Behavior Analyst from a program such as
the Faison School or a comparable program
in PFredericksburg with which Hanover
County  Publi¢ . Schools is already
conducting similar training sessions.

4. [JP] will receive academic instruction in
a self-contained setting. The setting
will include opportunities for [JP] to
receive discrete trials when and where

the instructional personnel deem
appropriate all, of course, designed to
meat [TP' 8] individual educational
needs

(HCPS-3, p. 29b.) These clarifications were part of the settlement
agreement that became part of the 2004 IEP.

From the parties filings and the parents’ testimony, it is
clear that the parties have very different views of what these
provisions promised JP. HCPS states that only the opportunity for
discrete trials, to be implemented at the discretion of JP's
instructors, was to be provided to JP. HCPS focuses on the “where
and when the instructional peréonnel deem appropriate” language in
the provisions and insists that HCPS retained discretion on when

and where to implement discrete trial technique.
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The parents argue that these provisicons directed HCPS to
provide JP wiﬁh ABA style data collection. Digcrete trial method
18 a key component of APA therapy, but it is not the only key
component of ABA therapy. However, the record demonstrates that
discrete trial method is primarily used in ABA therapy. Certainly,
the fact that the provisions state that the aide will be trained by
a Certified Behavior Analyst from a program such as the Faison
School, which is a speciality school for children with autism that
uses ABA therapy, confirms that the purpose of the discrete trials
would he té track JP’s progress in the same manner as used in ABA
therapy. While at Spiritos, JP had received ABA therapy with much
succes8. When the parents agreed to return JP to HCPS, they wanted
HCPS to provide JP with a program that would best duplicate the
Spiritos program’s success. Thug, c¢learly the intent of the
parents in drafting the clarifications was to provide JP with
discrete trial method, as used in ABA therapy.

Consgidering the facts leading to the discrete trial method
provision and the record as a whole, the Court finds that it was
the obligation of HCPS to provide an aide trained in that method
and to make informed, good faith assessments as to when the ﬁethod
was to be used. Further, considering JP‘s success at Spiritos
using ABA and the parents decision to return JP to HCPS on the

condition that HCPS make efforts to emulate the methods used there,
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the Court finds that the diserete trial lmethod provieion wag a
gignificant provision in the 2004 IEP.

Mr. P. testified that the parents requested at least ten times
to see the discrete trial data, but that HCPS never provided it.
Mr, P, testified that he wanted to see the data to be able to
assess the progress, or lack thereof, his son was actually making
at Rural Point under the 2004 IEP. Finally, after months of
Erustrated requests, the parents received the data in June 2005,
after they had filed their due process Cqmplaint.

Had discrete trial data been recoxded properly and
consistently in éﬂcordance with proper ABA standards, the data
would have been very helpful in tracking JF's educaticnal progfess.
Tﬁe record permits the reasconable inference that more specific and
accurate data on JP’'s educational development would have enabled
more specific and accurate tailoring of JP's curriculum and goals,
which likely would have led to greater educational gains by JP.
Thus, if discrete trials had been implemented for each, or at least
most, of JP’'s goals, the discrete trial technicque would certainly
have been a substantial and significant component of JP's IEP.

The discrete trial provision c¢learly grants significant leeway
.to HCPS to implement *“discrete trials when and where the
instructional perscnnel deem aﬁprmpriate." (Id.) But, that leeway
does not afford HCPS the discretion not to employ the discrete

trial method at all, or to do so ineffectively when it was
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employed. wWith this in mind, it must be determined if HCPS lived
up to its promises.

Consistent with the IEP, HCPS provided JP with a one-on-one
instructicnal aide and had the aide attend a few training sessions
at the Faisoﬁ Schoel in discrete trxial technique. However, the
aide only received six days of traiﬁing which, according to all
witnesses who were knowledgeable on the subject, was insufficient
to be able to competently implement the discrete trial method. No
witness for HCPS testified to tﬁe contrary.

The record shows that HCPS attempted to implement the discrete
trial method. lThat, of course, shows that HCPS decided it was
appropriate to do so. However, a comparison of the discrete trial
data sheets with the testimony about how they are to be prepared
demonstratés that they are woefully inadequate. Janet Lachowsky,
the parents’ ABA expert, testified that the data that was collected
by HCPS was incorrectly done under ABA standards, and that it was
ugeless in aspesging JP's progress. The data, as presented in
HCPS' s exhibit, was taken sporadically as opposed to ragularly, and
the tasks that were given to JP are not recorded on the sheets,
Consequently, there is no way to compare over time JP’'s8 progress oIl
any one task. (See HCPS2-4.) On the record as a whole, the Court
finds that HCPS did not satisfy its obligation under the IEP's
discrete trial method provision. Qualitatively, its efforts were

of no value because the data generated from the discrete trials
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that were done is aporadic, not properly recorded, not graphed, and
HCPS appears not to have used the data in educating JP. TIndeed, it
appears to only have used the data as an exhibit supporting its
case in the due process hearing.’

As previously explained, the discrete trial method provision
of the 2004 IEP was a significant one and the breach of its terms
was a substantial and material failure to implement the IEP because
it deprived HCFS of the ability to use the method in assessing JP's
performance ‘under the IEP and in revisiting JP’'a curriculum
congisgtent with the results of his efforts and prﬁgress.

D. Parental Participation

In Count VI of the parents’ Complaint, the parents allege that
HCPS denied the parents’' a meaningful bpportunity'to participate in
their gson’'s education in violation éf HCPS policy and §
1400(c) (4) (B) of the IDEA, While the Complaint frames this issue
as an actionable violation of the IDEA, later briefing frames the
issue as an actionable failure to implement the 2004 IEP. As
agreed upon by the parents at oral argument, the Court will treat

this issue as part of the parents’ failure to implement claim,

? The Court’'s conclusions here do not impede its discussion
later in this Memorandum Opinion of the data as analyzed and
graphed by Mr. P. for the purposes of assessing JP's progress
during the 2004-2005 achool year. Unlike HCPS, Mr. P. did endeavor
to make use of the data, even if, due to its sporadic collection,
not all portions of the data provide statistically sufficient data
points upon which to basze conclusions.
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which go toward proving their argument that the June 2005 IEP was
inappapropriate.
| Tn December 2004, Mrs. P. sought to video tape JP in his
speech therapy sessions so that Mrs. P. could implement the
teacher’s techniques at home, HCPS denied the request stating
that, although HCPS encouraged parents to observe their children at
school and participate in the child’s education, HCPS policy does
not “contemplate parents visiting for the purpose of videotaping
their child in the school setting.” (HCPS-45.) While HCPS invited
Mrs., P, to come in to discuss JP’'s ingstruction, HCES believed that
video taping would be “an unnecessary intrusion for our staff.”
(HCPS-45.) However, HCPS presented no evidence showing that there
was an antecedent written or oral poliey that prohibited video
taping educational &essions of HCPS students, digsabled or
otherwise.
Notwithatanding HCPS's December letter, on May 12, 2005, Mrs.
P. stood outside the Rural Point playground and videotaped JFP
playing on the playground. In response, HCPS wrote a letter to the
parents stating that this conduct was in violation of both HCPS
policy and the December letter. HCPS prohibited the parents from
coming on Rural Point's campus except if given prior permission, to
pick up and drop off JP, forlparent—teacher conferences, medical
emergencies, or events generally open to the school community.

(HCPS-85.)
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The parents allege that these actions vieclated their right to
have meaningful participation in JP’'s education. At the due
process hearing, both parents testified that they felt their
abillity to meaningfully participate in JP’'s education had been
restricted, and they felt they could not continue an amicable
education relationship with Rural Point if the prohibition
remained.®

In their Complaint, the parents ¢ite the IDEA to support their
érgument that the denial of parental participation in the education
of a disabled child can constitute denial of a FAPE. The parents
cite § 1400(c) (5) (B) of the IDEA, which is part of the Findings of
Congress and states that educational outcomes for diszabled students
can be improved by ensuring “parents have meaningful opportunity to
participate in the education of their children at school and at
home.” Id. As a Finding of Congress, this provision does nbt
create a substantive right. Instead, at most, it éxpresses a
purpose of the statute. See Pennhurst v. Halderman, 451 U.S. 1,
19 (1981) (finding that a provision in - the nature of a
congreggional *Finding” of the “Developmentally Disabled Aszistance
and Bill of Rights Act” did not create a substantive right binding

on the States).

! At the additional evidence hearing before this Court, and in
telephone conferences since that hearing, HCPS has repeatedly
stated that if JP returns to Rural Point, the prohibition will be
lifted provided the parents agree to adhere to HCPS5’s policies.
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In addition, in support of their argument, the parents cite
Lwo cases: Héll v. Vance County Boérd of Education, 774 F.2d 623,
634 (4th Cir. 1985), stating that “Rowley recognizes that parental
participation is an important means of ensuring state compliance
with the Act”, and CM v. Board of Bducation, 241 F.3d 374, 380 (4th
cir. 2001, stating that “an ecually important IDEA policy iz to
encourage parents to participate in the education of their disabled
children and to provide them with the procedural tools to enforce
the mandate of the Act.” While parental participaticon is a
required component of the IDEA, the cases cited are discussing the
participation that must be afforded parents in the development and
review of an IEP. Hall, 774 F.2d at 634; CM, 241 F.3d at 380; see
e.g. § 1414 (IEP develapment); § 1414 (4d) (1) (B}, (3) (opportunity to
pérticipate in IEP meetings), § 1415 (procedural safeguards and
administrative and judicial review). Nowhere does the IDEA state
that parents have a right to videotape their children at school, or
even a right to be present in the classroom during instruction.
Thus, the IDEA cannot be construed to support the parents' denial
of parental involvement c¢laim.

HCPS policy states that HCPS “invites and encourages parents

to be involved closely with their students’ education, including

making visits to classroomg to view the academic
environment . . . .” (Pl.’s Brief On The Failure To Implement An
IEP As Denial of a FAPE at 4.) This is a digscretionary policy that
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accords a privilege to parents, not a right; and that privilege may
be circumgcribed in the manner chosen by HCPS so long as HCPS does
not violate any other existing right. Given the deference that
courts are instructed to extend to public educators as to public
education matters, M.M., 303 F.3d at 533, it is not this Couxrt’'s
place to decide whether denying Mrs. P. the ability te videotape JP
in his speech therapy session was permissible.

Moreover, the record demonstrates that HCPS invited and
permitted the parents to observe JP at least weekly at school, held
eleven meetings with the parents over the course of the school
year, senﬁ numerousz emails, letters, notes, used a communication
log to report to the parents on JP's progress, and held many
telephone calls with the parents. This record evidence shows that
HCPS afforded the parents ample input and opportunities to.
participate in JP‘s education. Accordingly, the Court finds that
HCPS’s actions did not constitute a material failure to implement

the IEP nor a denial of a FAPE.?

IIT. Did JP Make Preogress During The 2004-2005 Year?
The parents make a multi-step argument for why the June 2005
IEP was not reasonably calculated to provide JP with educational

benefit. As discussed above, they first argue that HCPS failed

® It 1is of concernm that the prohibition ran to both parents
when only one of them offended the letter of instruction. However,
the parents have not based their argument on this point and it need
not be addressed.
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properly to implement the 2004 TEP. They then argue that JP did
not make progress during the 2004-2005 school year at Rural Point
under the 2004 IEP. In fact, they state that, at best, JP made no
progreas and, at worst, he regressed. They then correctly state
that the proposed June 2005 IEP was the same as the 2004 IEP,

' except for the addition o©of three goals. Because, the parents
argue, JP had made no progress under the 2004 IEP, JP could not
reasonably be expected to make progress during the 2005-2006 school
year under esgentially the same program,

Bs a related point, the parents showed that JP had made
extensive prdgress during his year at Spiritos, and that they had
bargained for, and received, promises that HCPS would educate JP,
in significant part, by émulating the method that had succeeded at
Spiritos. And, as discussed above, HCPS failed to implement
certain significant provisions in the TIEP. HCPS argues that,
during the 2004-2005 achool year, JP made progress that was
sufficient to make the June 2005 IEP reasonably calculated to
provide JP with educational benefit.

The IDEA and the Rowley standard would be meaningless if,
before a court would enforce rights guaranteéd by the IDEA, the
parents of a child who is regreésing or not progressing are
regquired to stand by and watch while a school system implements
the same IEP that has provided no educétional benefit in the

preceding year. Accordingly, the Court believes, and the parties

42



FROM STROTHER LAW OFFICES (TUE)AUG 29 2008 17:47/8T. 17:41/N0, 6370031875 P 49

have agreed, that, if the facts of this case show that JP did not
make pregress during the 2004-2005 school year, it cannot be said
on the facts of this case that the June 2005 IEP was reasonably
calculated to provide a FAPE to JP,1°

A. Benchmark Scores On The IEP

One measure of JP's progress over the year is from benchmark
grades written on JP’'s IEP. JP’'s goals are set forth in the 2004
IEF. (HCPS-3}, In summary, goal 1 dealt with following a schedule,
goals 2, 3, and 4 were reading-related goals, goal 5 dealt with
addition and subtraction, goal & dealt with measuring and geometric
ghapes, goal 7 sought to teach JP to count change up to five
dollars, goal 7a dealt with “more than” and “less than” concepts,
goal 8 dealt with telling time, goals 9, 12, and 16 sought to
improve JP’s spontaneous conversation, use of language to
accomplish tasks, and ability to answer basic questions, goal 10
dealt with following verbal directions, goal 13 dealt with fine
motor skills like using a pencil and paper, and goal 15 and 17
sought to teach JP methods to regulate his behavior and calm

himself down.

* Before addressing the evidence that was presented, the Court
notes that neither the parents nor HCPS called as a witness JP's
special education teacher, who presumably has the greatest
knowledge about JP’'s performance in his academic subjects during
the 2004-2005 year.
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Each TEP goal sheet includes a place for Rural Point staff to
give IP grades that state his progress for each month he is in
school, The possibkble grades are;

8P - student demonstrates Sufficient Progress

to achieve the goal within the duration of the

1EP;

ES - student demonstrates Emerging 3Skill but

may not achieve this goal within the duration

of the IEP;

IF - sgtudent has demonstrated Insufficient

Progress to meet this goal and may not do 8o

within the duration of the IEP;

NI - student has Not been Instructed on this

goal;

M - student has Mastered this goal.
(HCPS-3, at p. 7.) The record does not state who at Rural Point
actually wrote these grades into JP’'s IEP over the course of the
year. In addition, no explanatory comments are included with the
notations, making it difficult to assess their reliability. With
no way to assess their veracity or accuracy, the grades are
conelusory by nature and are of little utility for that reason.

However, taken at face value, the benchmark grades show that,

on goals 1, 2, 4, 5, 6, 7, 7a, 8, 12, 13, 15, and 17, JP made
wSufficient Progress.” On goal 3, the score was “Emerging Skill”
until April, at which point the score was “Sufficient Progress”
through the remainder of the year. No benchmark scores were
recorded for goal 9 or goal 16, and goals 11 and 14 were deleted

before the IEP was signed, A summary of the scores, broken down by

months is presented in Appendix A.
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At the due process hearing, Mrs. P. testified about her
assessment of JP's abilities on each of the goals. She stated he
made progress on goals 1, 2, 5, 13, and 17. On goal 8, she stated
he could tell time with sufficient skill before he gtarted at Rural
Point, but that he made no further progress while at Rural Point.
For all other goals, Mrs. P. testified that JP did not make
sufficient progress. Thus, there is an extreme divergence of views
between the parents and HCPS on JP's status over the year. A side-
by-side comparison of Mrs. P.’'s testimony on the benchmarks and the
scores on the IEP ié prasented in Appendix A.

B, Progreas In Speech And Language

Like many autistie children, JP has particular difficulty with
speech and language. During the years inveolved in this case, JP
rarely engaged in so-called “spontanecus utterances,” which is
spcntaneousiy gpeaking without being ask to do sc. The record
shows that in 2004 JP had a very limited ability to talk, had a
limited but expanding vocabulary, did not use multi-word phrases,
could not fully articulate many of the words that he did know, and
consequently found his challenges with speech and language Very
frustrating. Indeed, while JP had significant difficulty with
other basic and academic skills, the record demonstrates that his
difficulties with speech and language presented perhaps his central

challenges. And, the record shows that proficiency in speech and
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language i3 an essential prerequisite to learning other subjects
and to deriving educational benefit.

Accordingly, the measure of his progress in speech and
language iz a critical component in assessing JP’s overall progress
during the 2004-2005 school year, His progress in speech and
language can be acsessed based on educational testing done in 2004
and 2005 and on evidence submitted by HCPS, including a gpeech and
language therapy log and anecdotal testimony from HCPS personnel.

1. gpeech And Language Testing

In August 2004, Rebecca Bucci, M3, It::_lt'.'.'C-E‘»LF',’"1 of Virginia
Rehabilitation Center, conducted a gpeech and Language Evaluation
on JP (then age 1.0 years 7 montha) . In May 2005, Debbie Augustine
and Lori Levy, HCPS's speech-language pathologists and JP'S speech
and language therapists at Rural Point, conducted a Speech-
Language-Hearing pvaluation of Jp aftexr his 2004-2005 year at Rural
Point. TIn June 2005, Childrens’ Hospital tested JP’'s3 speech and

language at the request of Dr. Colleen Kraft. The fesults of these
Speech and Language Evaluations are summarized in Appendix B.

Each of the test administrators were unable to test JP in some
categories. See App. B. geores were obtained for Receptive
picture Vocabulary, Expressive Vocabulary (One Word Picture Vocab

Test-R), and for categories tested using either the Preschool

1 coo-SLP stands for Certified Clinical Competence in Speech
Language Pathology.
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Language Scale-4 test ("PLS-4") and the Oral and Written Language
Scale test (“OWLS"). Bucci, at the August 2004 testing, and
Children’s Hospital, at the 2005 testings, used the PL3-4 test,
while HCPS used OWLE at the May 2005 testing. PLS-4 tests for
expressive communication, auditory comprehension, and total
language while OWLS categories are oral expfeasion, o;al
comprehension, and total language. While OWLS and PLS5-4 are not
the same tests, Lori Levy, HCPS's speech pathologist, testified
that tﬁesa two test provide results that can be compared.

The tests show that between August 2004, when Bucci tested
him, and May 2005, when HCPS tested him, JP progressed ten months
on the receptive picture vocabulary test, regressed th:ee monthes on
the expressive vocabulary test, regressed f[ive months on the
expressive communication (PLS-4)/oral expression (OWLS) tests,
regressed seven months on the auditory comprehension (PLS-4) /oral
comprehension (QWLS) teats, and regresged six months on the total
language test (PLS5-4/0WLS). The zcoresz from Children’'s Hospitals
ﬁests in February and June 2005 reflect éimilar raegults. Indeed,
if. one compares JP's scores in August 2004 to his scores on
Children’s Hospital‘’s tests in June 2005, JP had regressed further
in every category just discussed except for receptive picture
vocabulary, which showed JP had progressed'by one year and nine
months between August 2004 and June 2005. See App. B. DBy any

measure, with the exception of JP‘s receptive picture vocabulary
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skills, these scores show significant regression in speech and
language.
2, Evidence From HCPS

Although HCPS bears no burden of proof, HCPS presented the
testimony of Lori Levy and Debbie Augustine, JP's speech
therapists, to rebut the evidence on speech and language presented
by the parents. These were HCES's primary witnesses in support of
its claim of progréss. JP received gpeech and language therapy
five times per week, qf which one time was in a group session, with
Augustine teaching three clasess and Levy teaching two per week,
On the cold record, Levy and Augustine both present as qualified
apeech therapists.

Levy and Augustine kept a speech therapy progress log (the
“log”) that purports to note what and how JP did in each therapy
gsesgion. The parents argue that HCPS presents no “objectiveﬁ
evidence to support any of HCPS'’s arguments. By “objective,” the
parents really'mean empirical, standardized, comparable, test-based
evidence. HCPS claims that the log is “ohjective” data, and HCPS
is correct in the sense that the log states what the thérapists
obgerved and wrote down. But,.it is not empirical, comparable, or
atandardized as are the test scoresg obtained in the speech and
language testing. Although JP had speech therapy five times per
weak, the entries in the log gkip many days. The record containag

no explanation for the incomplete, zomewhat erratic recording in
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the log, and at oral argument, HCPS could not explain why the log
is this way.

The log is more like a diary than a systematic recording of
JP’s curriculum and progress. The log entries are not referenced
to the goals of the IEP so direct assessment of progress on IEP
goals is not easily achie§ed. However, testimony by Levy stated
and analysis of the log shows that the skills recorded in it relate
to the types of tasks set forth in many of the IEP goals. Levy
testified that the therapy sessions were geared towards the
relevant IEP goals. The log says things like “Sent. ++ -+ -+-+,"
which testiﬁony explained indicates how many answers JP got correct
and wrong when working on sentences. However, the log does not
state what question was being asked; therefore, few qualitative
conclusions can be drawn from JP’'s responses. _Often, the log
states something like “Christmas vocab 7/9," which Levy teatifigd
meant that JP had correctly answered seven of nine gquestions about
vocabulary words relating to Christmas. However, szsometimesg, the
log only describes what task was done on a particular day without
stating how JP did,

Because the log’s data was not tallied up in some manner that
would make possible comparisons over time, it is extremely
difficult to form any conclusions based on the log. However, from
reading the entire log, some conclusions are possible. JP 1is

reported to have answered more gquestions correctly than incorrectly
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throughout the yéar. This seems8 to be true in the areas of
calendar skills, fequential concepts, antonyms, pronouns,
vocabulary, naming body parts, sentences, yes/no questions? and
vwhat? and‘“when" cuegtions. Nevertheless, for the reasong gtated
above and for other reasons, it is difficult to tell whether JP was
making progress. For example, JP was getting calendar questions
100 percent correct in October and continued to get between 75-100
percent correc¢t throughout the year. But, there is no indication
or testimony as to how the questions.changed over time, whether the
questions became more difficult or easier, or whether they were
repetitive and thus easier to answer, Without information of that
sort, it is not possible to make any conclusicons as to progress on
calendar skills. In some task categories, testimony showed that
the level of difficulty changed. For example, JP did not begin
working on antonyms, a concept that is more difficult, until mid-
way through the vyear. Likewige, the wvocabulary words_changed
throughaut the year: for example, in the fall, he did Halloween
words, then Thanksgiving words, then Christmas, Easter, and summer-
related words. As the year progressed; JP seemingly cdntinued to
get mora‘answers correct than incorrect. Accordingly, while the
log iz a very inexact and non-standardized assessment of JP's work
throughout the year, the log, viewed as a whole, indicates that JP
was making some progress in at least some areas worked on in the

speech therapy sessions,
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As dizcussed above, while the speech log is not keyed to the
IEP goals, analysis of the record and the IEP goals suggests that
the following goals would be worked on in the speech therapy
gagsions: 2, 3, 4, 9, 10, 12, 15, 16, and 17. If JP'a progress in
the speech therapy sessions, as demonsgtrated by the log, represents
progress on those speech/language-related goals, then JP made
progress ‘in. at least nine of the fifteen enacted goals. In
addition, the parents testified that JP achieved goal 1 and 13 and
made sufficient progress on éoal 5. As stated above, Mrs..P.
testified that JP made no progress on goél 8 (telling time) while
at Rural Point. Goals 11 and 14 were deleted at the beginning of
the vyear. In sum, if the speech log accurately reflecté JP' s
progress on the speech/language-related goals, and that is a big
“if,"” and combined with the goals on which the parents admitted JP
progressed, JP made progress on twelve of the fifteén original
goals contained in the August 2004 IEP.

In addition, Levy and Augustine teatified in support of the
appropriateness of the 2004 TEP, and that JP had made progress on
his speech and language goals while at Rural Point. Levy testified
that the 2004 IEP goals were appropriate for JP and calculated to
provide him educational benefit. Levy believed that, as of
December 8, 2004, Jﬁ was meefing his speech and language goals,
everl i1f he had not mastered them. Levy gtated that, when JP

arrived, he engaged in frequent echolalia, but by the end of the
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‘year, he had reduced the echolalia when in familiax surroundings.
She stated that JP initially needed name placards to remember other
childrens’ na.Lmes; but, ewventually, he lesarned the names, and no
longer needed the placards. Levy also testified that, at the
beginning of the year, JP would not initiate any conversation; but
by the end of the year, he would spontaneously say hello in the
hall when passing by Levy. ﬁévy stated that JP improved his usage
and -understanding of pronouns and negation, increased his
participation in group activities, learned lyrics to new songs
(apparently, he very much enjoyved singing)., learned to regquest to
gett up from the group werk table instead of doing so without
asking, could sit for 45 minutes in a group, improved his
understanding of sapatial positions, time, memory, gquantity, and
became‘one hundred percent accurate in calendar skills.

Levy also testified that JP’'s agitation decreased, and he
learned.to curb his obsessive need to have doofs closed by first
asking to close them. Levy testified that JP made good progress
toward the communication goals on his IEP, aﬁd deﬁonstrated
“communicativé intent,” i.e, the desire to express himself.

. In defense of the 2005 IEP, Levy opined that JP had made
progress during the year, and that a more restrictive environment,
such ag an ABA school, would deprive JP of social interaction with

typical students, which is important and necessary for speech
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development. As explained bélow, Levy’s opinion as to both points
wag negated by other evidence.

Debbie Augustine, JP’'s other speech therapis£, largely echoed
the testimony of Lori Levy. prever, Augustine acknowledged that
JP has'very limited verbal outPut, makes very few spontanecus
utterances, and had difficulty with yes/no questions and pronouns.
Inexplicably, the log actually shows that JP did very well with
these last two areas. This contradiction underéuts the reliability
of the log, and iﬁ adversely affects the weight given to
Augustine’s testimony.

Augustine testified that JP should not be at an ABA-type
school (such as Dominion or Spiritos) because he needs social
interaction with typical students to develop his language skills.
She stated that socialization is not just important for its own
gake, but algo as a language developmental tool. Imitation and
emeraion in age-appropriate language are crucial components Lo
learning language. However, Augustine’s testimcny'was significantly
impeached when, on cross examination, she admitted that a basic
understanding and competence in language is a necessary
prerequisite to social interaction, and that JP essentially lacked
the basic language skills needed to communicate with his peers.
This impeachment Eignificantly damagez the weight and credibility
of Augustine’s testimony, as well as Levy’'s corresponding

testimony, that the reason Rural Point wasg appropriate for JP was
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because it included socialization components necessary to improve
his languége skills. The record shows that, if JP could not
communicate with his peers socialization would do him little good,
and could actually cause him frustration, anxiety, and emotional
trauma. Augustine’s testimony is also lacking in credibility given
that in 2003-2004 JP did so well at Spiritos, an ABA-type school,
where socialization was minimal.

On March 32, 2005, the IEP team conducﬁed a “"Re~-
evaluation/Triennial Meeting Summary.” It is a very brief document
with only one or two sgentence responses to each question. The
author states “[m]aking good progress on his IEP goals bﬁt possible
problems with language use and reading comprehension.” (HCPS-63.)
This statement seems conclusory; although it is likely based on the
progress scores in the IEP, which, in turn may be based on the
speech therapy progress log. So, to the extent, if any, that the
IEP progress scores are accurate and reliable, so too is the
Triennial statement.

C. Dr. Hayes’ Educational Testing

The parents offered evidence of educaticonal testing by Dr.
Michaei Hayes that assessed JP’'s academic development between 2003
and 2005. Dr. Hayes, a clinical Ph.D. psychologist at Dominion
Behavioral Healthcare, tested JP during three different time
periods. He first assessed JP on August 6 and 11 and September 5,

2003; then again on May 6 and 13, 2004; and again on April 18,
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2005, Dr. Hayes tested JP in JP’s school in 2003 and 2004, and in
Dr. Hayes’' office, which was unfamiliar to JP, in 2005 .12

Dr. Hayes administered three tests to JP: the Woodcock Johnson
IIT (“WJ-III*), which has seven subject areas, the Visual Motor
Integration test (“VMI”), and the Peabody Picture Vocabulary Test
III {(*PPVT-ITI”). Both VMI and PPVT-III test a child’'s nonverbal
abilities. In the VMI test; the child uses a paper aﬂd pencil to
c¢opy a figure. PPFVT-III tests receptive language: the tester says
a word and the child identifies a picture most closely resembling
that word. The WJ-III‘tests seven different academic skills. Dr.
Hayes’ results are summarized in Appendix c.

Summing‘up the results of his testing, Dr. Hayes testified
that JP made more progress between 2003 and 2004 while at Spiritos
than he did between 2004 and 2005 while at Rural Point. Having not
conducted a statistical analysis on his results, Dr. Hayes
testified that he could not testify for sure whether the 2003-2004
gain was statistically gsignificant. However, without conducting a
formal statistical analysis, he stated that between 2003 and 2004
(while JP was at Spiritos) JP made statistically significant

progress in the following areas:

12 There was some testimony at the due process hearing that,
because TP was unfamiliar with the office, his scores that day may
have been lower than otherwise expected. However, Dr. Hayes stated
that the results were within normal deviation levels and could be
reliably compared.
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Letter/Word Identification
Spelling

Raceptive Vocabulary (PPVT-III)
Word Attack

Calculations

Tn contrast, JP did not show statistically significant progress in:

. Applied Problems
* Visual Motor Integration

Dr. Hayes testified that, between the 2004 and 2005 testing rounds
(while JP was in HCPS), JP made progress in:

Letter/Word Identification -

Applied Problems -{(he stated it “could be significant”)

Wword attack - (he stated it “could be significant”)
Visual Motor Integration

In c¢ontrast, Dr. Hayes did not believe JP made statistically
significant progress in:

. Spelling - no change

. Academic Knowledge -

. Receptive Vocabulary - no change

Dr., Hayes stated that teating of the calculations category wag
for obsgervational purposes, and could ﬁot be relied on. With that
‘caveat in mind, the scores show that JP made significant progreéa
in that area. JP went from an age eguivalency of € years 2 months
in 2002 to eight years one month in 2004, to nine years in 2005,
Dr. Hayes testified that in 2003, JP could not add without a number
line. In 2004, JP could do some addition problems without the

number line, but needed it for most problems. In 2005, JP could do

gome addition without the number line, and could subtract with the
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nunber line. However, he could not do problems outside the number
line's range.

In general, Dr. Hayes said that, over the 2004-2005 year, JP
made some progress in some areas while he regressed in others. Dr.
Hayes stated that he did not know enough about either ABA or JP to
recommend an educational strateqy. HCPS argueé that, because Dr.
Hayes iz not an educator, and had ncot observed JP in JP's‘
educational environment nor attended any IEP meetings, his
testimony sghould be given less weight. However, those points do
not. adversely effect the weight of Dr. Hayes’ testimony because Dr.
Hayes’ testified solely to show JP’'s relative progress in the areas
tested, and Dr. Hayes was qualified as an expert to testify on that
subject. The Court therefore finds no reason to discount Dr.
Hayes’' testimony and, indeed, finds it to be balanced and credible.

The results of the testing performed by Dr. Hayes shows that
JP made progress in some areas and regressed in others while under
the 2004 IEP. Taken as a whole, &P's progress, considering
advancement and regression, can be characterized, at best, as
minimal.

D. The Parents‘’ Other Experts’ Testimony On JP’'s Progress

The parents submitted the opinions, contained iﬁ letters, of
several physicians that treaﬁed JP in support of their argument
that JP did not progress under the 2004 IDEA. These physicians

were Dr. Ronald David, Dr, Colleen Kraft, Dr. Jerry Kertzinel, and
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Dr. Mary Megson. As HCPS points out, none of the parents’
physiqians who reported on JP actually observed JP at Rural Peoint,
participated in the IEP meetings, or testified at the hearing.
However, HCPS does not contest that the physicians are qualified
experts in their respective fields.

Dr. Colleen Kraft i1z a Board of Pediatrics certified
Pediatrician. Since getting her M.D. at the Medical College of
Virginia _(“MCV") in 1%86, Dr. Kraft has practiced pediatric
medicine in numerous settings. She was the President and CEO of
Richmond Pediatric Associates, and now runs a company she started
called Medical Homes Plus, Inc., which provides home-based medical
treatment for children with special needs, including autism. Based
on her sixteen years of interpreting hundreds of educational testg,
Dr. Kraft was qualified by the State Hearing Officer as an expert
in interpreting Woodcock Johnson scores and the results of speech
and language evaluations.  Dr. Kraft continues to work with
Richmond Pediatric Associates, and JP has been a patient there for
five years., She has been JP’'s primary care physician since May
2004. (Pl-4, curriculum vitae of Dxr. Kraft,)

In a May 12, 2005 letter, Dr, Kraft reported that:

J[P] 's standard scores in all areas of testing
were approximately the same as his test scores

from 2004, Jpl] demonstrated decrease[d]
standard scores in the areas of academic
knowledge, apelling, and pasgage
comprehension.

Both Dr. Hayes and J(P]'s parents have
noted the correlation between J[Pl’s negative
behaviors and hiz academic progress. J[P]
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displays negative behaviors in order to avoid
a task; at Spiritos, these behaviors were
addressed and not reinforced, leading to
increased academic progress. My concern is
that J[P]’'s current academic placement does
not adequately address hiz behaviors, and
therefore his academic progress is stagnant.
I believe that given this data, JI[P]
needs an environment which will support his
academic progress. This clearly is not heing
provided with  his current placement.
Placement in a ABA program such as the Faison
School or Spiritos would better achieve these
goals.
(HCPS-90; Pl-4.) Although Dr. Kraft states that an ABA placement
would “better achieve” JP’8 goals, and does not state that ARA is
the only place where JP can make progress, she clearly states that
J[F] has not made progress under the 2004 IEP, and that the
instruction pursuant to that IEP is unable to prevent his negative
behaviors which lead to his stagnation.
The parents also submitted a repoft dated May 24, 2005 from
Dr. Jerxry Kartzinel, a pediatrician who has specialized in autism
gince 1990, and who has known JP since JP was five. Dr. Kartzinel
was the Chief of Pediatric Services at Nellis Air Force Bage, is
Board Certified in Pediatrics, a fellow in the American Academy of
Pediatrics and American College of Pediatrics, and has published
articles on pediatric autism. (P1-5, curriculum vitae of Dr.
Kartzinel.) Dr. Kartzinel stated that “[i]t seems that J[P] has
not made progress over the past vear, in fact in some areas he has

fallien behind.” Dr. Kartzinel also opined that “[i]lt is medically

necessary that J[P] participate in ABA therapy that will provide a
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Certified Rehavioral Analyst on a one to one basis.” (HCPS-30 at
P.5.)

The parents also submitted a June 9, 2005 repert from Dr. Mary
Megson, M.D., FAAP, a pediatric autism specialist. Dr. Megson
opined that JP’'s speech and language functioning regressed from
three years eleven months in May of 2004 to three years nine months
in February 2005. That, of course, was under the regime proscribed
by the 2004 IEP. She also stated that, between 2004 and 2005, JB's
Woodcock Johnson scores remained the same at four years two months,
hisg expressive one word plcture vocab score showed four months of
regression, and his expressive language score showed six months of
ragqression. These asgsessment are based on her interpretation of
Dy . Hayes'’ teat results and the results of the speech and language
testing disgcussed above.

In ¢onclusion Dr. Megson stated:

IMPRESSION: Autism. Very concerned about his
regression over the past nine months related
to school . . . . ABA one-on-one intervention
iz the only technigque that has been shown
consistently to work for thesge children and he
should be offered this through the public
school system in my opinion te help him make

this progress.

(P1-6.).%

1* Dr. Megson also notes that JP has mastered only four of the

fifteen goals in his IEP. Of course, mastery of goals is not
required under ERowley. Rowley only requireg that there be

educational benefit as measured by non-trivial progress. Rowlevy,
458 U.5. at 207.
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The parents also submitted the views of Dr. Ronald David, who
is JP’'s pediatric neurclogist, and is a specialist in medical and
educaticnal treatment for autistic children. He has served as a
fellow in Pediatric Neurology at the Mayo Graduate School of
Medicine (1967-1971), he has been an Associate Clinical Professor
of Pediatrics (Pediatric Neurology) at MCV since 1979, an Emeritus
member of the Learning Disabilities Council (1984-present). and he
has authored several texts and numerous articles on pediatric
neuroclogy. (See HCP5-70 curriculum vitae of Dr. David.)

Dr. David opined that

(ilt appears that Hanover Schools have not

been able to provide for [JP], in my

professional opinion, a setting conducive to

exploring his islands of competency that can

be turned later on into gainful employment. =2

special school catering to this specific type

of child would be in my opinion appropriate

and necessary.
(HCPS-90, at p.2.) Dr. David had previously written a prescription
for JP to receive ABA therapy.

In sum, the opiniong of the experts essentially echo what the
testing data shows: that on the whole, JP, at best, made no
progress during the 2004-2005 year, and at worst, regressed zeveral
months. HCPS urges that thege opinions must be disregarded, or at
least discounted, because none of the experts are educators and
none observed JP at Rural Point. Those objections are without

merit. The experts are well-qualified ip their respective fields

and their fields inveolve the assessment and treatment of autisticg
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children. The record shows the extent of their knowledge of JP,
and certainly‘they are able to assess objective testing results.
Thus, their opinicons are valuable evidence probative of JP’s
progress.

E. Discrete Trial Data

As discussed above, the parents alsce presented testimeny,
record evidence, and reports based on the disgrete trial data that

" JP’s aide recorded over the course of the. 2004-2005 school vyear.
Discrete trial method is the intensive teaching method that micro-
analyzes a student’s performance on tasgks, records the data in a.
standardized form, and graphs the data to assess progress over
time. JP’'s TEP stated that JP would receive “direct one-on-one
instruction to include o@portunities for the discrete trials where
appropriate” provided by an ABA trained aide. (HCPS-3, p. 24)

As explained in Part II.C above, testimony demonstrated that
the discrete trial data in the record has minimal, if any, value to
HCES or in satisfying the 2004 IEP because the data was collected
sporadically and never graphed by HCPS. However, Mr. P., who has
a electrical engineering degree and whoszse employment for more than
fifteen vyears has involved analyzing large amounts of ‘data,‘
compiled the data and graphed it. At the due pfocess hearing, Mr.
P. testified about, and introdﬁﬁed ag evidence, the results of his
work. Unfortunately, the State Hearing Officer did not give Mr, P.

a sufficient opportunity to make the record clear or to explain
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fully the method and meaning of Mr. P.’'s analysis. At the
additional evidence hearing held on July 20, 2006, the Court asked
Mr. P. to testify about his results to clarify the record.

Mr. P.’s process can be summarized as follows. The discrete
tErial data sheets, which are found in the record as HCPS2-4,
pProvide answer grids keyed to the IEP goals and sub-goals where the
alde was to record JP’'s answers to each gquegtion. For example, IEPR
goal two has two sub-goals, called 2.1 and 2.2, and there is an
answer grid for each sub-goal oh the discrete trial sheets. Mr. P.
first determined how many days data was recorded for each sub-goal.
He determined that data was recorded fifty seven percent of. the
time, where one hundrgd Percent would mean data was recorded for
gach sub-goal on each day of the school year. Mr. p,’s graph of
the days data was recorded gshows that data Was very inconsistently
recorded from September to April, but from April to June, the data
was consistent enough to be considered to be statistically
significant to graph.

The anéwer grids on each discrete trial sheet contain ten
boxes, representing ten questions. HCPS divided Jp’'s acédemie
subjects into three groups: language, math, and what Mr. P. labeled
ag “SMFST,” which represents JP's IEP goals relating to counting
money, measurements, telling time, and other life skills. Mr. P.
then assessed the number of times, for each academic subject group,

Ehat JP got ten out of ten answers correct, nine out of ten answers
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correct, eight out of ten, etc. The resulte show that in Language,
JP got ten out of ten 123 times and got less than ten out of ten

correct (i.e. 9 or less out of ten) no more than 45 times per

category. He got ten of ten correct 250 times in math while he got
less than ten out of ten correct no more than 29 times per
category. JP got ten of ten correct 217 times in SMF$T, and got
less than ten out of ten c¢orrect no more than 65 timés per
category.

Although Mr. P. is not a trained educator, he testified that
one would expect a child’s scores to range: the child would get,
for example, three out of ten answers correct as many times as he
got seven out of ten correct and would get one out of ten and ten
out of ten less frequently, Thié outcoms is based on the theory
that, when a child is first taught something its answers will be
mogtly incorrect, then will be mostly correct, then will be all
correct when the child masters the task, and then will return to
mostly incorrect when a new task is introduced. In contrast, JP
got everything correct on averagé three times as frequently on
language and four times as frequently on math and SMF$T as he got
any ratio of less thaﬁ all questions correct. Based on his
observations of JP at home, Mr. P. simply does not believe the
discrete trial data to be accurate. He believes the aide greatly
inflated JP’'s performance., That is not illegical considering that

the aide was inadequately trained.
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Becauge Mr. P. has no education training, the Court finds his
statements about how the distribution of scores ought to have come
out to lack the weight of expert opinion. Howevear, the graphs
speak for themselves: 1if JP was getting ten out of ten answers
correct three to four times as frequently as not, JP would
seemingly have been making tremendous progress on his IEP goals.
Not even the HCPS witnesses testified that JP was making that type
of progress, and the objective testing by Dr. Hayes shows that JP
was not making that type'of achievement either. For this reason,
as well as the numerous other reasons discussed above, the Court
finds that the discrete trial data is not an accurate reflection of
JP's progress. The flaws in the discrete trial data also permit
the inference that HCPS’'s assessment of JP's progress is inflated.

F. Provision Of A FAPE

In Rowley, the Supremel Court addressed the purpose and
legiglative higtory of the *“Education for BAll Handicapped
Children’s Act” (the “EAHCA"), the predecesscr to the IDEA. The
Court explained that *[nloticeably absent from the language of the
statute is any substantive standard prescribing the level of
education to be accorded handicapped children.” 458 U.5. at 189-
90. The Court determined that the EAHCA did not reguire that the
“services go provided be sufficient to maximize each child’s
potential commeénsurate with the opportunity provided other

children.,” Id. at 198 (internal cquotations omitted). Instead,
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the Court found that the EAHCAR guaranteed a “basic floor of
opportunity” to disabled children by guaranteeing access to a free,
appropriate publie school education. Id. at 201. The Court held
that “[tlhe ‘basic floor of opportunity’ providedu‘hy the Act

consists of access to specialized instruction and related services

which are individually designed to provide educational benefit to
the handicapped child.” Id. (emphasis added).

Since Rowley, the Fourth Circuit has elaborated on the Rowley

veducational benefit” standard. 1In Hall, the Fourth Circuit found

that:

Rowley recognized that a FAPE must be tailored
to the individual child's capabilities and
that while one might demand only minimal
regults in the c¢case of the most severely
handicapped children, such results would be
insufficient in the case of other children.
Clearly, Congress did not intend that a school
system c¢ould discharge its duty under the
EAHCA by providing a program that produces
gome minimal academic advancement, no matter

how trivial.

774 F.2d at 636, In Conklin v. Anne Arundel Boaxd of Fducation,

946 F.2d 306 (4ﬁh Cir. 1991), the Fourth Circuit wrote that, in
pasging the EAHCA and the IDEA, Congress sought to address the
"practical necessity of providing America’s neglected handicapped
children with some form of meaningful education.” Id. at 308
(internal ecitations omitted). Thus, the Fourth Circuit has
interpreted the “educatiecnal benefit” required by Rowley to

conastitute “some form of meaningful education” that enables more
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than “trivial” or “minimal academic advancement.” And, this
educational ﬁenefit must be é.ssessed based on the educational
capacity of each individual student because, as the Supreme Court
explained, “[i]lt is clear that the benefits obtainable by children
at one end of the [disability] spectrum will differ dramatically
from those cobtainable by children at the other end, with infinite

variations in between.” Rowley, 458 U.S8. at 202.%

* In its post-hearing briefing, HCPS spends considerable time
citing language with the intention of showing that the “basic floor
of opportunity,” Rowley, 458 U.S. at 201, guaranteed by the IDEA is
rather low. While the pre-amended version of the IDEA governg
this case, the Court notes aspects of the recent amendments to the
1DEA, which became effective on July 1, 2005. See P.L.. 108-44§.
The Findings that became the amended statute state that Sthe
implementation of this chapter has been impeded by low
expectations, and an insufficient focus on applying replicable
research on proven methods of teaching and learning for children
with disabilities.” 20 U.5.C. § 1400(c) (4) (effective July 1,
2005), The Findings further state that:

Almost 30 years of research and experience has
demonstrated that the education of children
with disabilities can be made more effective
by:
() having high expectations for such children
. . to
(1) meet developmental goals and, to the
maximum extent possible, the challenging
expectations that have been established for
all children; and
(ii) be prepared to lead productive and
independent adult 1lives, to the maximum
extent possible;

Id. at § 1400(¢) (5). The legislative history of the EAHCA and the
IDEA gshow quite clearly that Congress did not enact the statutes
for the purpose of meeting the minimal level of service urged by
HCPS.
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The record in this case does not contain any explicit
assessment ofIJP’s intellect, such asz an I.Q. test. However, the
teating by Dr. Hayes demonstrates that JP made far more progress
between 2003 and 2004 than he did between 2004 and 2005, Indeed,
in no tested category did JP make any less than four months
progress during the 2003-2004 school year, and in all but one
tested area he made more than a half year's progress. These
objective test scores demonstrate that JP has the capacity to make
academic progress given an appropriate learning environment.

This conclusion iz also supported by the statements of the
parents’ axperts. Dr. Kraft testified that JP demonstrated the
capacity to learn academic skills and to make a school yeér’s
academic progress in one school vyear. Janet Lachowsky, the
director of Spiritos, testified that JP was able to make more than
twelve months of progress in the year he was at Spiritos, She
stated that, while at Spiritos, JP “actually did a wonderful job
and showed us that he is capable of learning language and using
language. He is capable of learning academic skills. . . at a
slower rate than neurotypical children, but he i3 capable of
learning that.” (8/29Tr.-41.) Thus, JP's progress at Rural Point
under the 2004 IEP must be assessed against his capacity to
progress, as demonstrated by the record.

The speech and language educational.testing demonstrates that,

in all categories except for Receptive Picture Vocabulary, JP
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regregsed between BAugust 2004 and May/June 2005, (i.e. while
operating under the 2004 IEP). In Expressive Vocahulary, JP
regressed somewhere between three and four months, depending on
whether one uses the May 2005 HCPS test date or the June 2005

Children’s Hospital test date, On Expressive Communication (PLS-

4) /Oral Expression (OWLS}, JP regressed between five and six
months, On Auditory Comprehension (PLS-4)/0Oral Comprehension
(OWLS), JP regressed seven or eight months. On Teotal Language

(PLS-4/0wls), JP regressed one year and six menths. Dr. Megson
deemed the drop in these scores significant, and stated that they
ghowed that JP had regressed. (Pl-6.)

While Lori Levy and Debbie Augustine testified that, from
their observations and work with JP, they believed he progressed,
these conclusicons are refuted by the‘objective testing that they
cqnducted themselves in May 2005 as compared to the Augusﬁ 2004
speech and language test. In addition, the parents’ significantly
impeached the testimony of Augustine, and the concordant testimony
by Lavy, whén Augustine admitted that JP lacked the basic language
gkills needed to develop improved language skills through
socialization. This impeachment undermined the credibility of much
of Augustine’s testimony. Although the speech and language log
seems Lo show that JP got more answers correct than incorrect, as
discussed above, very few accurate conclusions about progress can

be garnered from analysis of the log. As a non-empirical, non-
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standardized record that 'does not even record what was being
assessed during a session, the Court finds the log minimally
helpful in assessing progress. Thus, the Court concludes that Jp
did not receive educational benefit in speech and language during
the 2004-2005 school vear because the record shows that he did not
make progress in that area. To the extent that JP's performance in
Speech and 1angﬁage reflects JP’'s performance on the relevant
speech and language-related 2004 IEP goals (a proposzition that HCPS
advances), JP did not make progress on those goals.

The testing conducted by Dr. Hayes also shows that JP made, at
best, no more than trivial progress in the academic areas tested by
Dr. Hayes. Indeed, the “Present Level of Performance” written by
HCPS in the June 2005 IEP states that Dr. Hayes' testing shows that
JP's level remained unchanged from the previous year in Reading
Comprehension, Spelling, and Receptive Vocabulary. Dr. Hayes
testified that he believed that between 2004 and 2005, JP did not
make statistically significant progress in Academic Knowledge,
while JP may have made progress in Applied Problems, Word Attack,
and Visual Motor Integration. Although JP made progress on
calculations, Dr. Hayes stated. that those results were
obzervational only, not reliable. Dr. Hayves testified that JP made
progress on Letter-Word Identificaticn, but that his proéress wasg
significantly less than during the prior year. Indeed, between

2003 and 2004, JP made eleven months of age-equivalency progress in
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Letter-Word Identification while making only £five months the
following'yeér. Thus, Dr. Hayes testified that JP did not make
progress in four categories, definitely made progress in one, and
may have made some progress in three. Based on his expertise in
pediatric psychology and educational testing, the Court finds Dr.
Hayes's test results and his testimony to be credible and reliable.

The parents’ physician experts, including Dr. Kraft, Dr.
Kartzinel, and Dr. Megson concluded from Dx. Hayes’s regults that
JP regressed in several areas and did not make progress in others
while at Rural Point under the 2004 IEP. The Court finds, based on
their education, training, and experience, that the opinions of
thése physicians are credible, and finds credible and reliable
their interpretations of Dr. Hayes' test results. Accordingly, the
Court finds that, in the academi¢ areas tested by the WP-III, JP
did not make progress during the 2004-2005 school year., To the
axtent that the 2004 IEP seeks to provide JP with educational
benefit in the academic areas tested by Dr. Hayes, the Court finds
that the parents have proved by preponderance of the evidence that
the 2004 IEP did not provide JP with educational benefit.

The benchmark scores written on the August IEP do not refute
this conclusion. Even though these benchmark scores state that JP
wag, in the estimation of their author, making sufficient progress
in some areas, there is no way to determine the veracity or

reliability of the benchmark grades. The mere fact that an
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educator writeg “sufficient progregs” on an IEP does not make it so

even when according educators their proper deference. M.M., 303

F.3d at 533 (quoting Springer v. Fairfax Cty. Schl, Bd., 134 F.3d

659, 663 (4th Cir. 1998)) (deference due to educators as to their

education-related opinions). That is especially so where, as here,
the scores are defined in conclusory terms and they conflict both
with objective test results and the opinions of experts
knowledgeable in the field of pediatric autism who are qualified to
assess test results for autistic children.

The testimony of HCPS‘s other witnesses, Andrea Earl, JP’'s
occupational therapist, Ramey Catron, JP’s mainstream fourth grade
teacher, and Michael Warner, the school psychiatrist at Rural Point
also does not refute the parents’ evidence. Earl testified that JP
made progress in occupational therap&, and the parents do not
dispute thatlfact. However, JP received occupaticnal therapy twice
a meonth for thirty minutes a session. JP’s progfess in
occupational therapy is simply not a materiai issue in the
assessment of whether JP received a FAPE at Rural Point under the
2004 IEP. The testimony of Catron was essentially irrelevant as
Catron’s only interaction with JP was during recess, lunch,
specials (art, musi¢, ete.), and Pledge of Allegiance time.
Catron, therefore, could shed almost no light on JP's progress
roward his TEP goals and lunch, recess, and Pledge time are not

material in this case to the provision of a FAPE. Similarly,
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although Warner did scme testing on JP to design the November 22,
2004 béhaviofal intervention plan, Warner otherwise had very
limited interaction with JP, and his testimony did not add anything
material to HCPS’s case.

Having found that the parents have proved, by a preponderance
of the evidence, that JP did not make progress during the 2004-2005
school vyear at Rural Point, the Court alse finds, by a
preponderance of the evidence{ that the June 2005 IEP was not
reasonably calculated to provide JP with educational bhenefit for
the 2005-2006 school year because the June 2005 IEP wasg essentially
the same IEP as the August 2004 IEP, inclﬁding its addenda goals.
B? a preponderance of the evidence, the Court finds that providing
JP with more of the same for the 2005-2006 school year would not
have provided JP with educational benefit. For the foregoing
reasons, the Court finds that the June 16, 2005 IEP did not provide
an appropriate education as required by the IDEA., Once parents
have proved that an IEP offered to their child by an‘LEA is
inappropriate, to obtain.reimbursement for their unilateral private
placement, the parents have' the burden of proving the private
Placement they selected is proper under the IDEA. Florence County
Schl. Dist, Four v. Carter, 510 U,8. 7, 15 (1993).

G. Least Restrictive Eﬁvironment

The IDEA seeks to educate disabled children with non-disabled

children ™to the maximum extent pessible.” § 1412(a)(5)(a).
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“Special classes, separate schooling, or other removal . . . occurs
only when thelnatura or meverity of the disability of a éhild is
such that education in regular c¢lasses with the usze of
supplementary aids and services cannot be achieved satisfactorily.”
Id. “The “proper inguiry” in every mainstreaming case is “whether
a proposed placement is appropriate under the Act.” Doe v,
Arlington County Sch, Bd., 41 F. Supp. 2d 604 (E.D. Va. 1993},
However, agsessment of whether the.child ig placed in the least
regtrictive environment is “ultimately a goal subordinate to the
requirement that disabled children receive educational benefit.”
Hartmann, 118 F.3d at 1002. Having found that the 2005 IEP did not
provide JP with educational benefit, the Court need not address

whether Rural Point was the least restrictive environment for JP.

iV. Dominion Is An Approprlate Placement

A. Legal Standard
In Carter, the Supreme Court held that parents are'entitled ta

reimburgsement for a private school placement only if the court
finds that “the public placementlviolated the IDEA and that the
private school placement was proper under the Act.” 510 U.3. at
15. Thus, the Court must determine whether the parents’ private
placement, the Dominion School for .Autism {*Dominion”), was
appropriate for JP for the 2005-2006 school year in that it

provided JP with educaticnal benefit. Seg Burlington v. Dept. of

Educ. of Massachusetts, 471 U.8. 359, 370 (1885) (stating test for
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private placement reimbufaement); Rowley, 458 U.5. at 207 (standard
i1g provision of educational benefit). Because a private plaaeﬁent
is pfivate, the private school is not required to comply with the
IDEA's procedural requirements,

Although the Fourth Circuit has not had the opportunity to
address the issue; the Sixth Circuit has held that parents are not

required to prove that the private placement they have selected is

the least restrictive environment. Knable ex rel Knable v. Bexley
City Schl. Dig;,, 238 F.3d 755, 770 (6th Cir. 2001) . Basing its=

decigion on the reasoning set forth in carter, the Court held:

parents who have not heen treated properly
under the IDEA and who unilaterally withdraw
their child from public school will commonly
place their child in a private school that
specializes in  teaching children with
disabilities. We would vitiate the right of
parental placement recognized in Burlington
and Florence Countyv were we to find that such
private school placements automatically
viclated the IDEA's maingstreaming requirement.

Id, (internal citations omitted.) The Sixth Cireult’s holding in
Kpable iz sound. Like the 8ixth Cirecuit, this Court recognizes
that reimbursement -for such speciality scheools will impose

significant costs on school districts., As the Supreme Court stated

in Carter:

There is no doubt that Congress has imposed a
significant financial buxrden on States and
school districts that participate in IDEA.
Yet public educational authorities who want to
avoid reimbursing parents for the private
education of a disabled child can do one of
two things: give the child a free appropriate
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public education in a public zetting, or place

the c¢hild in an appropriate private setting of

the State's choice. This is IDEA's mandate,

and school officials who conform to it need

not worry about reimbursement c¢laims.
~Carter, S10 U.S5. at 15..

B. Findings Of Fact As To The Private Placement

At the June 16, 2005 IEP meeting, the parents rejected the
propoged June 2005 YEP, and asked HCPS to pay the cost of a private
plécement. At some point between June 16, 2005 and September 12,
2005, the parents decided to enroll JP at the Dominiﬁn Schqol for
Autism, a new school, and not the Spiritos School or the Faison
School, two other speciality schools well-respected in the Richmond
area.‘ JP began at Dominion on September 12, 2005, the first day
that the school was opeﬁ.

At the time of the due process hearing, Jennifer Woods, the
Director of Dominion, testified that she had been a licensed
teacher in Virginia for two years. She had taught in Henrico
County Public Schools for those two years in an autism classroom,
Before that, she wag trained at the Princeton Child Development
Institute in Princeton, N.J., which is one of the leading centers
for ABA therapy for children with autism. She graduated from.Ryan‘
Universgity with a degree in psychology and in special education for

children newborn through 21, and elementary education, K-8th grade.

She is endorsed in Virginia in education and learning disability.
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Dominion is fully licensed and certified by both the Virginia
Department of:Education and the City of Richmond. Before issuing
their certifications, each entity inspected Dominion’s building,
reviewed the qualifications and training of Woods and the other
Dominion staff, certified Woods as the director of the school, and
reviewed the proposed curriculum for appropriateness for children
with autism, including their special needs and the standards of
learning goals.

At the time of the due process hearing, Dominion had only two
gtaff members in addition to Woods. Dne‘is a teacher licenaed in
Virginia in special education, who has several special education
endorsements, has worked with autistic children for many years,
including with ABA training, and serves as the reading specialist
at Dominion. In addition, Kristin Mapp, who was completing her
undergraduate degree in January 2006 and getting a masters at the
same time in special education at VCU; served as a teacher’'s aide.
Wood conducted two weeks of teacher training'in, inter alia, CPR,
ABA, and crisis management prior to Dominion opening.

In the fall of 2005, Dominion did not have an in-house speech
therapist, occupational therapist, school psychologist, or other
special services providers. However, Wood tegtified that an
enrolled child’'s parents arranged for these types of services as
needed, and the private providers may use the school’s premises.

Wood testified that this method is typical of private speciality
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schools. For example,.the record shows that the well-respected
Faigon School uses the same method of welcoming outside providers,

In the fall of 2005, there were three students at Dominion:
JP, another aﬁtistic student JP’'s age, and a two and half year old
autistic student. DPominion does not accept students older than age
13.

At Dominion, JP received one-on-one ABA therapy all day. In
the three weeks that Woods worked with JP, he demonstrated progress
in reducing negative behaviors that impingéd on learning, and.
increased his spontaneous utterances. For example, when JP arrived
at Dominion, Wood Eestified that he did not have the ability to
state that he had a headache (apparently, he gets headaches often).
Dominion was able to teach him how to say “head,” identify his head
as his head, and to spontaneocusly say “My head hurts” when he felt
that sengation. He could not do this betare starting at the
bominion School. Wood testified that JP did not have transition‘
problems when he started at thé Dominion Sc¢hool. He was happy and
smiling, and as long as he had a schedule so he knew what event was
coming next, he did not beabme anxicus. He had not screamed or
acted out at the Dominien School in the several weeks before the
September due process hearing sessions.

Dr. Kraft, who visited. the Deominion School befoare the
September due process hearing sessions, testified that the gchool
was an appropriate placement for JP. At the additional evidence

hearing before this Court, Frank Uvanni testified to the
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appropriateness of the Dominion S8chool for JP, Starting on
February 1, 2b06, Uvanni became the speech therapist at Dominion.
Uvammi has a long and distinguished career working as a speech
patholcgist and therapist, working first in several of the New York
state school systems from 1851 - 1984. During that time, Uvanni
was instrumental in implementing a speech pathology and therapy
program in the school districts for whidh he Qerved. Following his
tenmure in the New York sgcheools, Uvanni served as a gpeech
pathologist and therapist in the Lewis County General Hospital. He
then went into private practice until 2004, when he worked for two
years at 8t. Joseph’s Villa, Richmond, Virginia, a rehabilitation
center for children. At the hearing, there was some attempt by
defense counsel to sully Uvanni’s work record. While within
counsel’s trial rights, this attempt was both unsuccessful and
uncalled-for. Uvanni’'s fifty-five ?lus years of work with children
with speech and language disabilities speaks admirably for itself.
The Court finds Uvanni to be well-qualified and gquite a credible
witness in the areas in which he testified.

Uvanni testified that JP has made substantial progress in
speech and language while at Dominion. Uvanni kept detailed
records of what JP did in therapy each day. Uvanni stated that JP
i a wonderful child who has.a great capacity to learn academic
subjects. Uvanni stated that JP entered the Dominion School
reading at a primer level, which is a pre-first grade to early

first grade level. By the summer of 2006, JP was reading the well-
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known children’s story “Heidi,” which is a fourth grade reading
level book. Uvanni testified that JP needs help on only three to
four words per page. Uvanni also testified that JP is increasingly
expressing himself spontaneously. This testimony demonstrates that
JP has obtained substantial educational benefit while at the
Dominieon School.

Kristin Mapp, JP’s aide, also testified at the additional
eavidence hearing. Mapp credibly testified that JP has made
significant progress while at the Dominion School and that the
school is appropriate for JP.

Testimony by Mapp explained that ABLLS tests basic learner
gkills needed before a c¢hild can be fully integrated into the
maingtream educational environment. ABLLS tests a comprehensive
panoply of basic skills, including social, academic, and physical
skills. The test assesses progress over time. Each skill is given
a code and mapped on a code-delineated color coded grid system.
Green squares represent the skills the child had at the first
tegting, orange squares represent the skills the child has obtained
since the first testing, and uncolored squares represent skills yet
to be obtained. By this system, educators can chart a child’'s
baseline, progreéa, and unmét needs over time and within various
education categories.

The results of the February testing showed that JP could do
seventy three discrete skills that he could not do at the September

testing. At the same time, JP had not lost any skills that he
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MuSt reimburse the parents for the rcascnable costs of edusaking
S at tha Dowminion Schesl and  any  rolated gervices  and
accommodarions thal would have besn cevered under Lhe IDEA had
HOPS provided JP wilh an appropriate sducation during the 2005-
2006 schogl year, T™n addition, as bhe pravail;ng party, eho
parents are entitled to reasonahle attorney’o fess ag parmitted by
the IDER and guovernind decisional 1aw.

The (lark of the Court is directed to acnd 2 oopy ol this
Memerandun Cpinion ke all couneel of rvecord.

1t is so ORDERED.

A i a f'd:),.ﬂ.._.l -

praviously posscased.  Lhat is, he did nol regress at all. while
the results .of the ABLLS Lcat weve from pebruary 2008, the
additicnal evidence hearing was haid July 20, Z006. Mapp ceacirieqd
that JP has gained far wmore skills since Fobhruary, although noew
ABLLE reaults were not yet availuble., The pesults of the ABLLS
rent are set forth in the record as plaintiff'z additional evidence
axhikit 35,

In Gum, Lhe Lestimony af wood, Uvguni, and Mapp, and the
regults uf the ARLLEA tepts, demonstrate beyom? o1 prepondarance of
théa wsvidence that JT has ebtained educalional benefit ar the
Duminien schoal. Por the foregeing reasona, the Sourt finds that
TP'n placement at the Dominion Sohwol during the 2005-2005 school

. ycar was appropriate ag reguired under the IDEA,
V. Conclukion
In Carter, the Supremse Court held that
[olnce a court helds that the public placement
violated IDER, 1t is authocsizcd to ‘grane sush
relief aE the court dotarminas is
appropriats 8 L1415 (L) {(2) (B) (111)]. under
cthis provision, ‘eguitable ronalderations aze

relevant in fashioning relief, 7 and the court
anjoys ‘broad discretisn’ in oo doing.

=10 U.5. ab 15-16 (quoting and ¢iting Burlipgtog, 471 U.5. at 374,
368} . Where a court finds that the public placemsot  was

lnuppropriate, and that a unilaleral privace placement was
Appropriate, & Sourt way urder the LEA to reimburse the parenlu
tor the costs of the private placement. J§ 1415(i) (2} (B) (i14); §

1412 (a) (10) (@) (id) . Aceordingly, as acl Forkh in the IDEA, HODE
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IP Insufficient
SP - Sufiicient =
NI - Mot been prc
M - Mastered

Appendix A: Benchmark gradzs from JP'a 2004 IEP and Mrs. P.s assesswent

|
Lof7 /04 11,13 12/9 | 2,/4/05 143 1715 | 5/12 5/17 | Mra. P'= aseessment

Coal 1 =3 5P sP EF 5P 5P SF 3P Made Frogress [MF)

GCoal 2 2P 13 =P =P 3P 3P 8P =P P

Soal 3 ES ES ES ES == 3B sp cp ko - Goal is over-expectakbion

Coal 4 cep 5P 2P £P 3P 3P =1 tF to - JF lacks comprehensiom

Goal 5 SP 5P sSp 5P Sp =P i SP MP

Soal 5 SP 3P SF g2 sp sP =P sSP Ho

Goal T 5P 3P s2 52 SP SP cp Sp Ko - JP could coun: up to $.7C
wiile st Batrlafieild. Can't
count Lp to £5.00 now.

Goal Ta g3 2P 52 3P £F EP =i 5P Hot sufficiert progress

Gaal B EE SP 52 sp EP £p SP 52 Ma - JP was st S5F a3t beglnning
of year. but nads no additional
PLogress.

Gcal 9 - - - - - - - - iz - IP cannokt irik-ate
cocnversat fon. JP hes regressed.

Gocal 1¢ E3 - - - - - - - Hz - JP can do on_y 8s nuch ae
wter he 1l=fz Spilrites

Goal 11 Deleted Per Pazenks

Goal 12 | &F 5> - - - - - - R -

[newh Sub-goal 1: nc, 2:ma, S:no,
1:yes - could dao it when Left
spiritos, S:nc, S:nc, T: o yes -
-oald do it when lefE Spirites.
3: na, T: oo - 3:d it betzer at
spiritoa.
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Appendix B: Speech and Language Testing

Shows: “Standard Score / Year - Month age equivalency” or only
“YWear - Month age equivalency”-
August 2004 May 2005 Children’s Changa
{Pucci’a teat) (HCPE'8s test) Hosp. Test (May/Fab/
: June)
FPab. June
2005 2005
Receptive 23-0 3-10 (using -9 4-5 +10 /+9 /
Picture Vocab ALEf. but + (1-5)
comparable
teat than in
g/04)
Pr. Hayes’ 2003: 40 / 3-0 | 2004 46/4-2 2008: ‘04-05
Results for 44 / 4-2 Change:
Receptive -2/0
Vocab (PPVT- *03-04 Change
ITI) (see +6/+1-2
chart below)
Expreasive <55 / 3-8 55 / 3-5 NT -4 -3/ -4
Vocab (Ons
Word Plorura
Vocab Tegt-R)
Ralational Unable to tast NT NT
Veaab Not Tegted
Gral Vocab Unable to test Not tested NT NT
Grammatical <30 Tagted but N NT
Underatanding not
comparable
Santence 3-0 Not tested NT NT
imitation
PL3-4* OWLS** - QOral
1. Expragaive Expragsion
Communication
2-11 40/2-6 2-5 -5/ -6
PL5-4 Tsing OWLS -
2., audicory Oral Comp.
Comp . ‘
3-11 40/ 1-4 i-3 -7/ -8
FLS-4 Vaing QWLS
Total Language Total Lang.
3-5 40 / 2-11 NT NT/ -{1-6)
* PLS-4 = Preschool Language Scale-4
’ ** OWLS = Oral and Written Language Scale
NT= Not tested.
. Source: HCPS-1, HCPS-83
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Appendix_€: Dr. Hayes's Tesgsting Results

Shows: “Standard score / year-month age equivalency” and Change
in age equivalency.

WI-IIT Test 2003 2004 Change 2005 Change
- Areas | *03-'04 ‘04-105
1. Letter-Word 53/6-5 69/7-4 +16/+11 73/7-9 +4/+5
Identification :
2. 8pelling 44/5-11 | 71/7-6 | +27/+(1-7) | €7/7-§ -4\0
3. Passage 54/6-1 |60/ 6-6 | +6/+6 57/6-8 | -3/+2
Comprehension
4. Applied | 43/4-3 |4&7/4-10 +4/+7 50/4-10 | +3\0
Problams
5. Word Attack 50/5-9 83/7-5 | +23/+(1-8) | 87/7-5 +4\0
6. Academic 32/3-2 [41/3-11 +9/+9 36/3-11 -5\0
Knowladge
7. Calculations 54/6-3 759/8-1 +24/+(1- 83/9-0 +4/+11
‘ 10)
Nonverbal testa
Receptive Vocab 40/3-0 46/4-2 | +6/+(1-2) 44 /4-2 -2/0
(PPVT-ILI)
VMI 70/5%5-6 72/5-10 +2/+4 75/6-6 +3/+8

Source: P-2 and 3, HCPS-89,



