U.S. Department of Education
Office for Civil Rights

May 14, 2014
Dear Colleague:

One of the fastest-growing areas of school reform is the creation of public schools through a
chartering process. Since first appearing in the early 1990s, many charter schools have provided
students with additional meaningful opportunities to receive a high-quality education. In
communities throughout the nation, numerous charter schools are developing unique learning
environments, spurring innovation, engaging parents and other stakeholders, and improving
educational opportunities for students. The U.S. Department of Education (Department) is
committed to supporting the establishment of high-quality public charter schools from which all
students can benefit.

Because many charter schools are newly created, it is understandable that charter school
administrators are interested in information about the applicability of Federal civil rights laws.
Parents, teachers, community leaders, and charter school authorizers have also sought guidance as
to charter schools’ legal obligations under the Federal civil rights laws.

| am writing to remind you that the Federal civil rights laws, regulations, and guidance that apply to
charter schools are the same as those that apply to other public schools. For this reason, it is
essential that charter school officials and staff be knowledgeable about Federal civil rights laws.
These laws extend to all operations of a charter school, including recruiting, admissions, academics,
educational services and testing, school climate (including prevention of harassment), disciplinary
measures (including suspensions and expulsions), athletics and other nonacademic and
extracurricular services and activities, and accessible buildings and technology.

The Department’s Office for Civil Rights (OCR) enforces a number of Federal civil rights laws that
apply to charter schools, including:

! More than one quarter of charter schools have been open three years or less. See National Alliance for Public Charter
Schools, The Public Charter Schools Dashboard Report on Charter School Age, available at
http://dashboard.publiccharters.org/dashboard/schools/page/age/year/2013.
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e Title VI of the Civil Rights Act of 1964 (Title VI) (prohibiting discrimination based on race,
color, or national origin);’

e Title IX of the Education Amendments of 1972 (Title IX) (prohibiting discrimination based on
3
sex);” and

e Section 504 of the Rehabilitation Act of 1973 (Section 504) and Title Il of the Americans with
Disabilities Act of 1990 (Title I1) (prohibiting discrimination based on disability).*

These Federal civil rights laws and the specific legal obligations discussed in this letter apply to all
public charter schools in the United States, regardless of whether they receive Federal funds under
the Department's Charter Schools Program.” In addition, charter schools that receive funds—either
directly or through a State educational agency (SEA)—under a Department grant program, such as
the Charter Schools Program, are subject to the additional requirements of each grant program.®

This letter does not attempt to summarize the entire body of Federal civil rights laws. Instead, it
briefly addresses a few of the subjects that have arisen in the charter schools context: equal
opportunity in admissions; provision of a free appropriate public education (FAPE) to students with
disabilities; provision of services to English-language learners so that they can participate fully in
their school’s educational program; and the non-discriminatory administration of discipline.
Throughout, this letter also identifies Departmental guidance and resources that are available to
charter schools to assist them in complying with the Federal civil rights laws.

The obligations discussed below under the Federal civil rights laws are independent of charter
schools’ obligations under the Individuals with Disabilities Education Act (IDEA). Working with the
Department’s Office of Special Education and Rehabilitative Services (OSERS), which is responsible
for administering the IDEA, OCR intends to issue joint guidance on the rights of students with
disabilities who attend charter schools and their parents.

? 42 U.5.C. §2000d et seq.; 34 C.F.R. Part 100.
®20U.5.C. §1681 et seq.; 34 C.F.R. Part 106.

*29US.C.§ 794; 34 C.F.R. Part 104; 42 U.S.C. § 12131 et seq.; 28 C.F.R. Part 35. Pursuant to a delegation by the
Attorney General of the United States, OCR shares in the enforcement of Title Il in all programs, services, and
regulatory activities relating to the operation of, among other types of entities, public elementary and secondary
educational programs. 28 C.F.R. § 35.190(b)(2). Title Il cannot be construed to establish any lesser standard than the
standards established under Section 504 and its implementing regulations. 42 U.S.C. § 12201(a); 28 C.F.R. § 35.103(a).

>20U.S.C. § 7221-7225g. Title Il applies to all public entities (including public schools) regardless of whether they
receive Federal financial assistance. Title VI, Title IX, and Section 504 apply to all education programs or activities that
receive Federal financial assistance either directly from the Department or through a local educational agency (LEA),
State educational agency, or otherwise. OCR is unaware of any public school, including a charter school, that is not part
of a program or activity that receives Federal financial assistance directly or indirectly from the Department.

® For further information on the Charter Schools Program, see http://www.ed.gov/programs/charter/index.html.
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Nondiscrimination in admissions. Charter schools may not discriminate in admissions on the basis

of race, color, national origin, or disability.7

Although public charter schools’ civil rights obligations are no different from those of other public
schools in this regard, the fact that students choose to attend a charter school and are not simply
assigned to attend a charter school underscores the need to be mindful of the rights of children
and parents in the community when publicizing the school to attract students and when evaluating
their applications for admission.

Charter schools must ensure that language-minority parents who are not proficient in English
receive meaningful access to the same admissions information and other school-related
information provided to English-proficient parents in a manner and form they can understand, such
as by providing free interpreter and/or translation services.® Also, communications with parents
with disabilities must be as effective as communications with other parents. Appropriate auxiliary
aids and services (such as Braille materials or a sign language interpreter) must be made available
whenever they are necessary to ensure equally effective communication with parents with hearing,
vision, or speech disabilities.’

As a general rule, a school’s eligibility criteria for admission must be nondiscriminatory on their
face and must be applied in a nondiscriminatory manner. In addition, a charter school may not use
admissions criteria that have the effect of excluding students on the basis of race, color, or national
origin from the school without properjustification.10 Charter schools also may not categorically
deny admission to students on the basis of disability.**

Charter schools located in a school district subject to a desegregation plan (whether the plan is
court-ordered, or required by a Federal or State administrative entity) must be operated in a

734 CFR. 8§ 100.3(b)(1) (Title VI), 104.4(b) (Section 504). Generally, Title IX, which prohibits sex discrimination in
federally funded education programs and activities, does not apply to admissions. A vocational (or career and technical
education) charter school, however, may not discriminate on the basis of sex in its admissions policies or practices. 34
C.F.R. §§ 106.21(a), 106.35. The United States Constitution imposes strict parameters on the creation and operation of
single-sex public schools and other uses of sex-based criteria. See United States v. Virginia, 518 U.S. 515, 531-33 (1996);
Brief for the United States as Amicus Curiae Supporting Appellants at 25-26, Doe v. Vermilion Parish Sch. Bd., No. 10-
30378 (5th Cir. June 4, 2010), available at http://www.justice.gov/crt/about/app/briefs/vermillion brief.pdf. Charter
schools considering the use of sex-based admissions criteria should consult with legal counsel.

8 OCR, Identification of Discrimination and Denial of Services on the Basis of National Origin, (May 25, 1970), reprinted
in 35 Fed. Reg. 11,595 (July 18, 1970).

°See 34 C.F.R. § 104.4(b) and 28 C.F.R. § 35.160 (effective communication); see also 34 C.F.R. §§ 104.21-104.23 and 28
C.F.R. §§ 35.149-35.152 (program and facility accessibility).

934 C.F.R. 8§ 100.3(b)(2), 100.3(b)(6). See also OCR and Department of Justice, Guidance on the Voluntary Use of Race
to Achieve Diversity and Avoid Racial Isolation in Elementary and Secondary Schools, at p. 12 (December 2, 2011)
(Voluntary Use of Race Guidance), available at http://www.ed.gov/ocr/docs/guidance-ese-201111.pdf.

134 C.F.R. § 104.4(b); and 34 C.F.R. §§ 104.33-104.36.
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manner consistent with that desegregation plan.? Charter schools may also voluntarily elect to
create learning environments that include students of diverse backgrounds. The benefits of such
student body diversity are many. Diverse environments help students sharpen their critical thinking
and analytical skills; prepare them to succeed in an increasingly diverse and interconnected world;
break down stereotypes and reduce bias; and enable schools to fulfill their role in opening doors to
students of all backgrounds.*?

If a charter school wishes to promote racial diversity or avoid racial isolation, it has the flexibility
(to the extent permitted by applicable State law) to pursue a variety of approaches in the context
of admissions and recruiting, school location, attendance boundaries, transfers, and retention and
support programs. As explained in greater depth in the Guidance on the Voluntary Use of Race to
Achieve Diversity and Avoid Racial Isolation in Elementary and Secondary Schools,™* charter schools
should consider approaches that do not rely on the race of individual students before adopting
approaches that do. Race-neutral approaches can take racial impact into account to promote
diversity or avoid racial isolation;™ examples include targeting specific media outlets in which to
advertise, reaching out to particular community groups, or using lotteries that give extra weight
based on the socioeconomic status of a child’s parents.'® If a charter school determines that race-
neutral approaches would be unworkable or ineffective, it may employ generalized race-based
approaches, which use race as an express criterion (such as locating a school based on the overall
racial composition of neighborhoods or feeder schools) but do not rely on the race of individual

2 1n some instances, it may also be necessary for a charter school to seek a modification of the school district’s
desegregation plan or order from the court or administrative entity requiring the desegregation plan.

B Grutter v. Bollinger, 539 U.S. 306, 330-31 (2003); see also Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1,
551 U.S. 701, 787-89, 797-98 (2007) (Kennedy, J., concurring).

% Available at http://www.ed.gov/ocr/docs/guidance-ese-201111.pdf. See also OCR and Department of Justice,
Questions and Answers About Fisher v. University of Texas at Austin (September 27, 2013), available at
http://www.ed.gov/ocr/docs/dcl-qa-201309.pdf (affirming validity of Voluntary Use of Race Guidance); Department of
Education and Department of Justice, Dear Colleague Letter on Schuette v. Coalition to Defend Affirmative Action (May
6, 2014), available at http://www.ed.gov/ocr/letters/colleague-201405-schuette-guidance.pdf (same).

> Racial impact may not, however, be considered in furtherance of an invidious purpose. Voluntary Use of Race
Guidance at p. 5.

16 Nonregulatory guidance from the Department identifies circumstances under which a charter school receiving
Federal funds under the Charter Schools Program may use weighted lotteries: (1) when necessary to comply with
certain Federal civil rights laws, the Equal Protection Clause of the United States Constitution, or applicable State law;
(2) to give slightly better chances for admission to students seeking to transfer schools under the public school choice
provisions of Title |, part A of the Elementary and Secondary Education Act of 1965 (ESEA); or (3) if permitted by State
law, to give slightly better chances for admission to educationally disadvantaged students, including students who are
economically disadvantaged, students with disabilities, migrant students, limited English proficient students, neglected
or delinquent students, and homeless students. Department of Education, Charter Schools Program: Title V, Part B of
the ESEA: Nonregulatory Guidance (January 2014) at pp. 18-19 (E-3), available at
http://www?2.ed.gov/programs/charter/fyl4cspnonregguidance.doc. That guidance also suggests that charter schools
consider conducting additional recruitment efforts toward groups that might otherwise have limited opportunities to
participate in the charter school's programs. See id. at p. 20 (E-4). Note that the nonregulatory guidance only applies to
Charter Schools Program recipients and does not otherwise apply to a charter school.
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students. If race-neutral and generalized race-based approaches would be unworkable, a charter
school may consider an individual student’s race under appropriate factual circumstances."’

Free appropriate public education for students with disabilities.'® Under Section 504, every student

with a disability enrolled in a public school, including a public charter school, must be provided a
free appropriate public education—that is, regular or special education and related aids and services
that are designed to meet his or her individual educational needs as adequately as the needs of
students without disabilities are met.*® Evaluation and placement procedures are among the
requirements that must be followed if a student needs, or is believed to need, special education or
related services due to a disability.?°

Charter schools may not ask or require students or parents to waive their right to a free
appropriate public education in order to attend the charter school. Additionally, charter schools
must provide nonacademic and extracurricular services and activities in such a manner that
students with disabilities are given an equal opportunity to participate in these services and
activities.”!’ More information will be provided in joint guidance that OCR and OSERS plan to issue
on the rights of students with disabilities who attend charter schools.

Affirmative steps for English-language learners. Like all public schools, charter schools must take

“affirmative steps” to help English-language learners overcome language barriers so that they can
participate meaningfully in their schools’ educational programs.22 A charter school must timely
identify language-minority students who have limited proficiency in reading, writing, speaking, or
understanding English, and must provide those students with an effective language instruction
educational program that also affords meaningful access to the school’s academic content. Federal
civil rights laws do not, however, require any school, including a charter school, to adopt or
implement any particular educational model or program of instruction for English-language
learners; schools have substantial flexibility to determine how they will satisfy their legal
obligations to meet these students’ needs.?

7 Schools thinking about considering individual student’s race in admissions should carefully review the Voluntary Use
of Race Guidance for detailed analysis of when such consideration may be lawful and may also wish to consult with
legal counsel.

'® IDEA also has a specific statutory definition of the term free appropriate public education. 20 U.S.C. § 1401(9) and 34
C.F.R. § 300.17. This letter does not address the IDEA definition of free appropriate public education or other related
IDEA requirements.

%34 C.F.R. § 104.33(b)(1).
234 C.F.R. § 104.35.

> 34CF.R.§ 104.37; see also OCR, Dear Colleague letter on Extracurricular Athletics (January 25, 2013), available at
http://www.ed.gov/ocr/letters/colleague-201301-504.pdf.

2 see Lau v. Nichols, 414 U.S. 563, 566 (1974).

> OCR’s policies governing the treatment of English-language learners are available at
http://www.ed.gov/ocr/ellresources.html.
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Nondiscrimination in discipline. Data collected by OCR have demonstrated significant disparities in

the use of exclusionary discipline (such as suspensions or expulsions) against students of color and
students with disabilities in many schools across the country, and that an increasing number of
students are losing important instructional time due to exclusionary discipline.?* All public schools,
including charter schools, are obligated to avoid and redress discrimination in the administration of
school discipline on the basis of race, color, or national origin; disability; and sex. This obligation
applies over the entire course of the disciplinary process, from behavior management in the
classroom, to referral to an authority outside the classroom because of misconduct, to resolution
of the discipline incident. The Guidance on the Nondiscriminatory Administration of School
Discipline® offers detailed assistance on how to identify, avoid, and remedy discriminatory
discipline. The discipline guidance document focuses on racial discrimination, but much of its
analytical framework also applies to discrimination on other prohibited grounds.26 In addition,
when addressing discipline for students with disabilities, it is important that charter schools comply
with applicable legal requirements governing the discipline of a child for misconduct caused by, or
related to, the child’s disability.?’

This is by no means an exhaustive list of the legal requirements that apply to charter schools under
these Federal civil rights laws. A full list of OCR’s guidance publications is available at
http://www.ed.gov/ocr/publications.html. OCR can provide technical assistance to help charter

school authorizers and charter school operators, administrators, board members, and teachers
understand and comply with these civil rights laws and other laws enforced by OCR.%

OCR is also available to provide technical assistance to students, parents/guardians, community-
based organizations, and other stakeholders who are interested in learning more about the Federal
civil rights of students and parents and the responsibilities of charter schools. The Federal civil
rights laws prohibit retaliation and intimidation against those who contact OCR to gather
information about their rights or who file a complaint. It is also unlawful for a school to retaliate

** See OCR and Department of Justice, Dear Colleague Letter on the Nondiscriminatory Administration of School
Discipline (January 8, 2014) at pp. 3-4, available at http://www.ed.gov/ocr/letters/colleague-201401-title-vi.pdf.

® Id. See also Department of Education guidance package on Student Climate and Discipline, including a Guiding
Principles of Reform non-regulatory guidance, a Directory of Federal Resources, and a Compendium of State Laws and
Regulations on School Discipline, available at http://www?2.ed.gov/policy/gen/guid/school-discipline/index.html.

*® See Dear Colleague Letter on the Nondiscriminatory Administration of School Discipline, at pp. 2-3.
%734 C.F.R. § 104.35(a). See generally 34 C.F.R. §§ 104.4, 104.32-36.

%% |n addition to the statutes discussed in the letter, OCR enforces the Age Discrimination Act of 1975, 42 U.S.C. § 6101
et seq.; 34 C.F.R. Part 110; and the Boy Scouts of America Equal Access Act of 2001, 20 U.S.C. § 7905; 34 C.F.R. Part 108.
The Department of Justice enforces Title IV of the Civil Rights Act of 1964, 42 U.S.C. § 2000c et seq., and the Equal
Educational Opportunities Act of 1974, 20 U.S.C. § 1703.
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against an individual for bringing concerns about possible civil rights problems to a school’s
attention.”

SEAs and charter school authorizers have an important role in assisting charter schools with civil
rights compliance. Every SEA or charter authorizer that receives Federal financial assistance has, as
a matter of Federal law, an obligation to ensure that any charter school to which it provides a
charter, money (regardless of whether they are Federal or State funds), or other significant
assistance, is not discriminating.a'0 In addition to SEAs and charter school authorizers, States can
designate other agencies to take, investigate, and resolve complaints of discrimination by charter
schools. Together with OCR, these entities can all provide technical assistance and support for
charter schools, parents, and students.

If you have any questions or would like technical assistance on these issues, | encourage you to
contact the OCR office in your region. | particularly urge individuals designated to coordinate
charter schools’ compliance with the civil rights laws to seek OCR’s assistance whenever needed.*

The list of OCR offices is available at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. You
may also contact OCR’s Customer Service Team at (800) 421-3481 or ocr@ed.gov.

Thank you for your commitment to improving public education and providing high-quality
educational opportunities to our nation’s students.

Sincerely,

Catherine E. Lhamon
Assistant Secretary for Civil Rights

» 34CFR.§ 100.7(e) (Title VI); 34 C.F.R. § 106.71 (Title IX) (incorporating 34 C.F.R. §100.7(e) by reference); 34 C.F.R.
§ 104.61 (Section 504) (incorporating 34 C.F.R. §100.7(e) by reference); 28 C.F.R. § 35.134 (Title Il); see also OCR Dear
Colleague Letter on Retaliation, available at http://www.ed.gov/ocr/letters/colleague-201304.html.

% See, e.g., 34 C.F.R. §§ 100.3(b)(1), 100.3(b)(2), 100.4(b) (Title VI); 34 C.F.R. § 104.4(b)(1)(v) (Section 504); 34 C.F.R.
§ 106.31(b)(6) (Title IX).
134 C.F.R. §§ 106.8(a) (Title IX) (requiring each recipient of Federal financial assistance to designate coordinator);

104.7(a) (Section 504) (each recipient with at least 15 employees); 28 C.F.R. § 35.107(a) (Title II) (each public entity
with at least 50 employees, regardless of whether they are a recipient of Federal financial assistance).
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